
LIBRARY 

Kashmiri Gate, Delhi'lfOOOfi 


I 

I 

i 

I 

i 


o Accession No. 


% Class No, 


Book No,_ 




DELHI COLLEGE OF ENGINEERING 

Kashmiri Gate, OalhI-IIOOM 

LIBRARY 

DATE DUE 

For each day's delay after the due date a fine of 
10 Paiae per Vol. shall oe charged for the first week, and 
50 Pafse per Vol. per day for subsequent days. 

No."’* I I 





BANKING LAW AND 
jpRACTlCE IN INDIA 

h\ 

M. L. TANNAN, 

If. COM. (niRMtKGHAMf)^ 

BARRISTER-AT LAW, I. E S 

«lf>AL AND PROFFSaOR OF BANKING, SYDBNHAM COLT BGE OF COMMtRCB 
Economics, Bombay (on deputation as Secrbiary, Indian Accountancy 
RD AND Under Secretary, Department oi- Commerce, Govt op India), 
MSRi Y Director, The Bombay Provincial Co-operative Bank Limited, 
MI 14 Y, Mfmber, Councii of the Indian Institute or Bankers, Boiiday. 


WITH A FOREWORD BY 

SIR NORMAN MACLEOD, Kt. 

SVCHIBF JUSTICE OF THE HIGH COURT OP BOJ^/M* 


SECORD EDITION 

(rfvised and bniarged). 


BUTTBRWORTH & Co. (India), Ltd., 

6, Hartikos St., Calcutta. 

Madras Branch: 517, uifcKA chrttt strbrt. 

Bombay Branch : fost bov 330. 

tnOH : BDTTRBWORTH ft 00. (PUBUSWHS), l,TD., BBLL YARD, TftWBMlllftft. 
wav. UBLMMJRHSS ROTTRRWaNTil A 00« (AUSIRALU). UtPh 
tOMTO: BDTTBRWORTH ft CO. (MMURIMilll, LTD. 

UIROTOM (N. Z.): RmFRWORTK ft Cft,>|A««ni;ilUA}, LTO> 


19^3 



PRlNTrn AT 

TUB ROYAL PRINTING WORKS» 
MOUNT ROAD. MADRAS. 



TO 

THE LATE SIR DAVID MASSON, 

K C 1. L. 

Founder of the Punjab Banking Co., Ltd. 

6c 

Pioneer of Joint-Stock Banking in the Punjab 
This Book 

respectfully dedicated by the author as a token of 
his affection, respect and gratitude. 




PEEPAOE TO THE FIRST EDITION. 


1 

Viirioup books on Banking Law and Practice, some written 
eminent authorities like Dr. H. L. Hart, and Sir John 
V^get, have already been publizshed, and therefore it appears 
cessary to explain the justification for another book on what 
>ald appear to be the ^ame theme. 

In thefjrUpl.icc it may be stated that such books as exist 
t } resent deal with the Banking Law and Practice in England 
nd not with Indian Banking Law and Practice. While it is 
rue that in the matter of both Banking Law as well as 
Vactice, particulaily the latter, as joint-stock banks in this 
country have been and are even at present almost entirely 
tnder the control and guidahee of the British bankers, India 
^as followed in the footsteps of England; but it can by no 
neans be said that the laws and practice of banking in this 
.ountry are absolutely similar to those of England. No doubt 
\ good many of the Bank managers in this country continued 
be under this misconception until as late as 1919, when in 
*^t^ 9 abhai v, Virchand the question arose whether or not by 
striking off the word * bearer * on a cheque without adding 
h V>>rd ‘order' the right of its payee to negotiate it was restrict- 
u« A inspite of the fact that evidence was given that bankers 
( 1 I bay like their in England treated such cheques 

cheques the Bombay High Court held, that according 
' I ‘^«an L^ its payee could not negotiate it. This^ruling 
^ {'assin^f the Negotiable Instruments (Amendment) 

V i 1 of 1919, which harmonised the law and the 

r tice on the point. Similarly as late as 1922) the 
'‘>^4 '‘ection given to the bankers in India differed 
extended to bankers in England, as till 
V Hlkrresponding to the Bills of Exchange 
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Amendment (Crossed Cheques) Act 1906 was passed in this 
country. Another important point on which the Indian 
Banking Law differs from the English Banking Law even 
to-day IS that as according to the definition of a bill of 
exchange given in Section 3 of the Bills of Exchange nAcIf 
1882, a bill of exchange must be drawn by one ^rsoO'^tipon 
another, and therefore a draft drawn by a branch of a bank on 
its head office or another branch of the same bank cannot be 
legally treated as a cheque in England but as the Iddnn^ 
law does not lay down that the drawer and the drawe’’ of a 
bill of exchange must be two different parties, such' dfafts^l 
can be treated as Cheques and therefore the protection ven t 
bankers in case of cheques under Sections 85, 128 :«nd 131 i 
of the Negotiable Instruments Act 1881 extends to sudL drafts-^ 
Similarly, there are differences in the practice of banking la' 
England and m this country. 

Secondly, the study of Banking Law and Practice has been^ 
neglected by bank employees in this country to such an 
extent that even to-day there aie some bank officials with 
thirty to forty yeats’ experience who do not know tte^ 
significance of a crossing with the words " not n|^gotM)le 
About a year ago a cheque crossed with the words ‘‘ not nego-t 
tiable" sent for collection through a well-known bank v^s| 
returned unpaid with a slip initialled by a fairly responsil^lel 
officer with the remark ** Cheque not negotiable ” and ^n 
the collecting banker did not care to point out 
mistake on the part of the pa}ring bank. If hfu^ng I'^o ne 
developed on proper Imes in this country it is ^essentlial tket^ 
bankets as well as their customers should know their duties! 
and rights. 

Thirdly, the co-operative credit movement in this coui}’^ 
has gained a fairly firm footing, and consequently the co-o’ 

banks at least in some parts^ of the country have 
to extend their activities by opening current.ad 

although properly trained staff for such banks igw, 



Fareword Iqr Sir Norman C. Hadaod, Kt, B.iL 
(Ozon.) Bar-at-law, Ez-Chlef Jnstloe, 

HUh Court Bombay. 


Amongst the boohs in my father's library were two heavy 
volumes entitled " The Theory and Practice of Banking ” by 
my uncle Henry Denning Macleod. In those days the subject 
of Banking did not appeal to me as sufficiently interesting to 
ind 'ce me to investigate the contents of those volumes, 
and it was not until a much later date that 1 came to regret 
that 1, had not included as within the scope of my legal 
train g the study of Banking, when as Official Assignee, 
Official Liquidator, and finally as a Judge I began to dis¬ 
cover that it could be most fascinating as well as interesting. 
Prof, Tannan's work on Banking Law and Practice in 
India of which I have had the privilege of reading the open^ 
mg chapters should prove to be of the greatest value to the 
student who desires to qualify himself for a commercial or 
legal career. 

It is difficult to define concisely what is included udthin 
the term Banking A'^ the author pdlhts out the functions 
of a Bank are so numerous that there is a tendency for Banks 
to specialise in one or more of them. But the foundation 
of all Banking is Credit and the Credit of a Bank depends 
upon the reputation of its proprietors or managers for integ* 
rity and for the observance of sound business principles 
just as much as on its resources. In the history of Bank¬ 
ing the public have received many a rude shock owing 
to the absence of one or both of these qualifications in 
the proprietors of Banks, especially of private wbidi 

di(jf not publish their balance sheets. But even IIMBI 
cation of a balance sheet duly audited affords veryJJiH 
protection to the customers of a Bank if the managntfimn 
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^ vAielViex tine \>ook« ate kept 
accoT&Ukg to toe correct principles oi accounting, but for 
toe value to be attached to the figures in the accounts they can 
only depend upon the information given to them by the pro¬ 
prietors or managers. The principal item on the asset side is 
usually * Book Debts considered good ’ and no auditor is 
expected to guarantee the accuracy of that item. In the case 
of the Specie Bank Ltd. it was found to be an easy matter to 
deceive the auditors by opening fictitious accounts, so that the 
deficiency which actually existed was concealed by the amounts 
apparently due on these accounts being included amongst the 
good assets. The liquid resources of the Bank were also 
made to appear to be greater than they wore by fictitious 
entries being posted on the last day of the half year, which were 
written back the next day. It is axiomatic that a Bank must 
depend for its success on its capacity foi attracting deposits 
and the smaller private Banks were thu often tempted to offer 
a higher rate of interest than the maiket rate which proved 
fatal to many of them, the depositors failing to tcdlise 
that if a B<ank paid a higher rate it would have to invest its 
money again at a higher rate than was consistent with safety in 
order to make ita profit. There was the further temptation for 
the proprietors of private Banks to use their customers' money 
for the purpose of speculation, and this proved to be the undoing 
of the once well known firm of Watson & Co. The value 
therefore of a balance^heet must depend on an honest valuation 
of assets, and how long the proprietors of a business conccin 
should wait before writing down doubtful assets in the hope 
of a turn for the better, is a question which admits of much 
discussion. If this case be done out of profit it is wise to do 
it at once. But if this is not possible then in some cases 
the premature writing down might bring about a crisis, 
which would have been averted if there had been more faith 
ia what the future might bring forth, while on the other hand 
Aere is the risk of incurring the charge of carrying on business 
■■tai the position had become untenable, as even of issuing 



a ia\se balance sheet. Credit then is the beginning and the 
end of all Banking. Credit is a delicate thing, a whisper in the 
bazar and the doors of a Bank may be thronged with 
customers anxious to withdraw their accounts. No Bank can 
by itself stand a prolonged run on its resources but in these 
days when banking is mostly in the hands of joint-stock banks 
the failure of one must necessarily prove dangerous to the 
others. Support will generally be forthcoming to any well 
managed Bank until public confidence has been restored. 

In India the difficulties in the introduction of ample 
banking facilities into the country districts arc very great. 
Any available capital which there may be will be resting in 
small (quantities in many hands, and can only be attracted by 
the establishment of numerous branches by the parent Banks 
in the big cities. But such branches must be adequately 
staffed. If the staff arc not adequately paid disaster may 
follow, if they are, the expenses may be greater than the 
profits accruing. The failuio of many indigenous Banks in 
1913 showed the danger of attempting the extension of 
Banking to the country dibtrictb without taking the precaution 
to provide that the business was conducted on sound principles 
by persons of proved integrity. Lately, the establishment of 
numerous Co-operative Societies all over this Presidency has 
enabled many a small investor to earn a '‘easonablc rate of 
interest on bis capital without any appreciable risk while the 
introduction of the Postal Savings Certificates has opened a 
still wider field to the capitalists of limited means. It is inter¬ 
esting to remember that 150 years ago one pound bank-notes 
were current in Scotland which could be exchanged for 21 
shillings after a year from the date of issue, but the history 
of the Bank-note would require a separate volume and I must 
conclude by wishing Prof. Tannan every success in his 
enterprise. 


N. C. Macleod, 
rrth April 1926. 
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it is hoped that books such as the one which is now being- 
placed before the public will be of some help to them in the 
conduct of their business. 

Another important factor which has weighed a great deal 
with the author in bringing out this book is the ridiculous 
position in which young men working in banks in India arc 
placed at present. With a view to qualify themselves for 
higher appointments they are expected to pass the examina¬ 
tions of the Institute of Bankers, London, tor which they have 
to study among other subjects the English Banking Law and 
Practice, whereas for the conduct of their actual business they 
are required to know the Indian Law and Practice of banking. 
In this book not only the principles of Indian Banking Law and 
Practice have been stated, but also the important points on 
which the banking law and practice in India differ from those 
of England, have been fully explained. 

Moreover, thanks to the keen interest taken by the 
Honourable Sir Basil Blackett, K. C. B., the Finance Member 
of the Government of India, in the training of Indians in 
banking, the scheme of starting an Indian Institute of Bankers 
is more or less an accomplished fact, and therefore the need 
for a book of this type has become quite patent. 

It is hoped that this book will prove helpful not only to 
the students of Indian banking law and practice, bankers and 
lawyers; but will also be found very useful by merchants and 
othjers who have dealings with banks. 

In the preparation of this book the author has consulted 
among others the following standard books to the authors of 
which he is much indebted :— 

1. Hart’s law of Banking. 

2. Law of Banking by Sir John Paget. 

3. The Practice and Law of Banking by H. P. Sheldon. 

4. Banking and Negotiable Instruments by F. Tillyard. 



(Jtvi) 


The author is also grateful to Mr. E. Sykes, Secretary 
«f the Institute of Bankers, London, Mr. S N. Pochkhana* 
walla and Mr. N. L. Puri of the Central Bank of India, 
Ltd. for going through certain parts of the manuscript and 
mak in g some useful suggestions. Thanks are also due to 
Mr. J.C. Bahl, d.a., B. Com. and M r. F.N. Bunshah, b.a., ll. b., 
who have been helpful to the author in the correction of the 
proofs. 

The author will be glad to receive criticisms and sug¬ 
gestions. 


The Sydenham College of) 
Commerce and Economics, | 
Bombay , | 

Slat October 1926. J 


M. L. Tannan. 
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BANKING LAW AND PRACTICE 
IN INDIA. 

CHAPTER I. 

INTRODUCTORY. 

“ Oh, East is East, and West is West, and 
never the twain shall meet, 

Till earth and sky stand presently at God’s 
great judgment seat.” 

The truth of these well known hncs of Mr. Kipling’s is 
being falsihed. The material West is fast conver tin g the 
spiritual East, the twain have met and India, like other 
countries of the East, is having her due share in the c hang ing 
destiny. The old placid, dreamy contentment of philosophers 
is being steadily replaced by the stir and bustle characteristic 
of the new Dawn. Quite a mushroom growth of commercial 
concerns and industrial organizations is visible in every nook 
and corner. 

“ Times change, and we with time.” The old order has 
changed yielding place to new, and we must have new needs 
with the new hour. To keep pace with the countries bom and 
bred in the lap of materialism the backward country must be 
equipped with all the facilities enjoyed by its rivals or perish 
in the struggle for existence. Keen competition, carried to its 
bitterest extremes is the dominant note of materialism. He 
who runs may find the principle of Survival of the Fittest 
illustrated right and left. A single weak link and off goes the 
chain I 

Railways, Steamships, Posts, Telegraphs, and other inno* 
vations of the Modern Era are playing their due part in this 
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in Indin* One of the important quarters into which 
die ra}rs of the new light have only very recently penetratedi 
IS the sphere of Banking. 

History of Banking in India. 

From times immemorial, the banker has been an indispens¬ 
able pillar of Indian Society. He may have been missing, for 
aught we know, in the good old days when self-sufficiency was 
the law of the land. The introduction of the division of 
labour however, brought in its wake the use of money without 
which there was a peculiar complexity and trouble m the 
matter of exchanges. Mon^y economy, in its turn, could not 
do without the institution of banking for any considerable 
time. 

There is plenty of evidence to show that even prior to the 
advent of occidental ideas, India was not a strangei to the 
conception of banking. Rna * (debt) is mentioned from 
Rig Veda onwards, having apparently been a normal condition 
among the Vedic Indians. Reference is often made to debts^ 
contracted at dicing. To pay off a debt was called Rnam 
Sam-n$. Allusion is made to debts contracted without 
intention of payment." This shows that the giving and taking 
lOi credit in one form or other must have existed as early as 
the Vedic penod. However, the transition from money- 
lending to Banking must have occurred before Manu1 could 
have devoted a special section to the subject of Deposits & 
Pledges," where he says, A sensible man should deposit his 
money with a person of (good) family, of good conduct, well- 
acquainted with the law, veracious, having many relatives, 
wealthy and honourable (Arya)." He further gr^.us 

V0di6 index of Name^ and Sabjects by A. A MacdoimeU and 
IHykLXMb, 1912, Vd 1. p. 109 

1 TIm Iaw. o( Maaa, Bdbler, Tbe Sacr,d Books of the Eui. Voi XXV, 

9 
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Rules which goveroed the policy of loans and rates ol 
interest Sir Richard Temple * testifies to the fact that 
banking business was carried on in ancient India. Dr. Pramath 
Nath Bannerjee, in his book, “Public Administration in 
Ancient India ’’ quotes from Gautama, Bribaspati and 
Budhayana verses regarding the regulation of the rates of 
interest Reference is also made to the same in Kautilya’s 
Arthasastra. 

Although in recent years the history of banking in India 
has begun to receive attention, the subject still offers a wide 
scope for research work; but it is not necessary for our 
purposes to give an> detailed description of the banking system 
which served thL« country before the advent of the British 
rule. However, banking in those days meant largely money- 
lending though certain other functions of modem banks w'ere 
not unknown to the bankers of those days. 

Bankers in India have always been regarded as very 
important members of the community in 
The Banker's Government as well as in social circles. 

Status. 

Land revenue was generally realised in 
kind, while the services were almost invariably paid in cash. 
The banker’s assistance was more or less indispensable in this 
connection. Even in other financial matters of state he was 
frequently consulted. In the unsettled days of civil wars, 
when insecurity was generally at a high level the banker 
was almost the only shelter in money matters. He was the 
only reliable agency for the deposit of jewellery, cash and 
hoardings in other forms as was the case with die gold¬ 
smiths in England in the 17th century. State officials had no 
r^utation in this respect. But the Indian Banker, however,' 
was regarded as a worthy specimen of commercial morality. 
The tiatl-honourcd adage: “No salvation except through 

* Si* l^icbaTd Temple's lectares: Joarnal of tbe lastitnte of Baoken, 
VoL a 
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the preceptor; no credit except through the money-lender ** 
is significant in this respect. 

The public confidence enjoyed by the Indian banker can 
well be realized from the fact that his 
hundis (inland bills of exchange) date as far 
back as the days of Mahabharta. A legend of the times of 
Lord Krishna has it that Narsinha Mehta of Junagarh drew 
a hundi on Seth Samalshah of Dwaraka. According to another 
tradition Vastupal Tejpal drew a hundi of ten crorcs on the 
Nagar Seth (city banker) of Ahmedabcd, and the temples of 
Dilwara were built with the money.* 

The word hundi is said to be derived from the Sanskrit 
root ‘‘bund*’ meaning, to collect. Its derivation expresses 
the purpose for which originally such instruments were used. 
Even in modern times bills of exchange are generally used for 
the collection of debts. For instance, when a merchant in 
Bombay sells goods to a merchant at Delhi, the former draws 
a bill of exchange on the latter so as to collect the price of 
those goods. Similarly, when a merchant in Calcutta desires 
to collect a debt due from a merchant in Madras the former 
may draw a hundi for the amount upon the latter. 

Although perhaps perfect strangers to the use of paper 
money, the Hindus, as we have seen, had been accustomed to 
the use of hundis from very remote times. Among them the 
banking business was confined to the issue and discount 
of bills of exchange, money lending and money changing. 
Very often banking business was carried on along 
with dealings in grains, cloth, etc., etc., or, with agency 
business. The importance of the part played by the banker 
in the commercial markets as well as in agricultural circles 
cannot be denied. The hundi system was the backbone 
of all commercial transactions. The transfer of funds from 
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one place to another at a fair distance took place with the 
help of the hundis. The agriculturist, as even now to some 
extent he does, had to depend on the banker for financial 
assistance. 

Bankers lent money against personal as well as other 
securities, such as, ornaments, goods and 
immovable property. For every day loans, 
the banker’s knowledge of individuals and their circum¬ 
stances, on account of the narrow circle in which these 
transactions had to be carried out, rendered him more 
useful than even the modern public banks, which are practi¬ 
cally impersonal in their character and have to go through 
many formal steps thereby sometimes annihilating their 
utility at the critical moment. The personal relations between 
the banker and his customers were of a cordial nature. 

Usury or high rate of interest was widely prevalent in 
India. In Bengal, money was frequently 
lent to the farmers at 40, and sometimes 
even at 60%, and the standing crop was mortgaged for payment 
of the loan. Most writers attribute usury to the state of 
insecurity in India and the risk involved on account of the 
specially low status of the debtors. No doubt, these factors 
played a great part, but they were not invariably the only causes. 
The force of custom and limited communication barred the 
free play of economic forces of supply and demand. The 
adjustment of scales in such a state of society cannot be so 
quick as with modern facilities. 

“ Banking is my brains and other people’s money.” This 
most apt definition of banking given by the Bombay Provincial 
Banking Enquiry Committee is not applicable to money lending, 
which hardly constituted “Banking” as it is understood 
in the modem monetary world. The early Indian banker had 
comparatively little of deposit or discount business or dealings 
in other people’s money which is the unfailing characteristic 
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of modern “ banking.” He may be called a moneylendler 
cnther than a banker. 

The* times have changed and Indian Banking of the 
** good old days ” has undergone many alterations on account 
of the different forms and functions and the extreme complexity 
of modern butineas- All the same, the “old system” still 
retains its importance, though not to the same degree. The 
payment of taxes in cash, the security of the present govern¬ 
ment and the establishment of public joint stock banks have 
taken away a good deal of business from the hands of the 
Indian money-lender, still it cannot be denied that he occupies 
a very important place in the credit organization of the country. 

The Rise of pnbllo Banks In India. 

For the beginning of the occidental banking in India we 
must go back to the Calcutta Agency Houses, the trading 
firms which undertook banking operations for the benefit of 
their constituents. Prominent among these were Messrs. 
Alexander & Co., and Fergusson & Co. Both combined 
banking with other kinds of business and bothi were the 
predecessors of the early joint stock banks lai India. The 
Bank of Hindostan, a mere appendage to tbe former was the 
earliest bank under European direction in India. 

That banking is incompatible with any other kind of 
business, was well illustrated by the commercial disaster of 
1829—32. Banking needs to be run with great caution 
while adventure is the essence of other kinds of business, 
e.g., commerce. Reckless speculation and a policy of 
placing profits before safety were responsible for the failure of 
tbe agency houses, which also involved the collapse of their 
banking departments. Having successfully withstood three 
severe runs on it, the abovementioned Bank of Hindostan 
could not survive the failure of its parent firm in 1832. Even 
in the case of the Sholapor Bank Ltd., which went into> 
liquidation in 1918, the foQure was attributed to this htak 
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combination. Besides tbe usual banking business the company 
had the power to do business of “ Merchants or 
either as principal or agents.” * His Lordship the Chief 
Justice of Bombay, passed very strong strictures and suggested 
that legal prohibition of combining banking business with 
other commercial concerns could have made what happened 
there more difficult, if not impossible. 


The Ptrsideacy 
Banks 


The Indian Government did not awaken to the great need 
of a bank in India till 1809, the year when 
the Bank of Bengal obtained its Charter. 
One-fifth of its capital was contributed by 
tbe Government who shared in tbe privilege of voting and 
direction. The Charter limited the Bank’s rate of interest to a 
maximum of 12%. The power of note issue, however, was not i 
given to the Bank till 1823. In 1839 the Bank was given the j 
power to open branches and to deal in inland exchange. The 
two other Presidency Banks, vtz., the Bank of Bombay and 
the Bank of Madras were established in 1840 and 1843 res* 
pectively. The fotmer had a share capital of Rs. 52,25,000 
and the latter Rs. 30 lakhs. Government subscribing Rs. 3 
lakhs in each case. As the notes issued by tbe Presidency 
Banks did not become populai they were replaced by 
Government paper money in 1862. These banks carried on 
their business in their respective territories till their amalgama¬ 
tion into tbe Imperial Bank of India on the 27th January, 
1921. 


The year 1860 marks a new era in the history of Public 
Banks in India, because it was in this yeu 
Limiid SSSfty!** principle of limited liability was 

first applied to the joint stock banks. So 
far little or no banking legislation existed m India. Many 
banks had sprung up like mushrooms and died, mostly due to 
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speQilatioiL miamanagementp and fraud on the part of those 
aespoDsible for their floating, organization and management. 

It was rather unfortunate for India that the speculative 
trisis of 1662—1865 should have come soon after the introduc¬ 
tion of this important banking legislation. India’s cotton 
exports increased by leaps and bounds, because as a result of the 
outbreak of the civil war in the United States of America, the 
supply of American cotton toLancashire being cut off, the English 
cotton importers had to look to India as their main source of 
supply. This brought immense wealth in precious metals to 
India which led among other speculative enterprises to the 
flotation of banks, soon to be overtaken by disasters. Among 
several others the Bank of Bombay originally established in 
1840 went into liquidation in 1868 and was restarted the same 
year with the same name. The failure of almost all these 
mushroom growths prejudiced the Indian, who is by nature a 
conservative, against banks carried on occidental lines. 
I Between 1865 and 1870 only one bank, the Allahabad Bank 
iLtd., was established. 


But that was not all. The fall in the gold price of silver 
almost synchronized with the disaster with- 
pr^^ofTllw allowing any time for the Indian 

indigenous banker to recover from the 
panic. India being then on the silver standard, every fall in 
the value of silver lowered the gold value of the rupee and 
added to the burden of the Indian Government, who had to 
find more rupees to meet the Home Charges in London. 
Again, every alteration in the Rupee-sterling rate of exchange 
also increas^ the element of uncertainty in the foreign trade 
of India and affected her industries. 


Normality was not restored till after 1893 when the 
Indian mints were closed to the free coinage of silver. The 
slow growth of Joint Stock Banking till that year may par¬ 
tially be attributed to the currency troubles of India. Even 
after that year, although several commissions were appointed 
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to solve the curreDcy problems of India, no attempt appears to 
have been made to secure a sound and stable banking system 
for tbe country. The Central Banking Enquiry Committee 
was appointed in 1929 and most of its important recommenda¬ 
tions are yet under consideration. 

Thanks to the Swadeshi movement which prompted the 
The Swadeshi to Start many new institutions, the 

movement and its number of Joint Stock Banks increased 
effects on banks. remarkably in the boom of 1906—13. The 
Peoples Bank of India Limited, The Bank of India Ltd., 
The Central Bank of India Limited and The Bank of Baroda 
Limited were started during this period. The boom continued 
till it was overtaken by the crash of 1913—17, the most severe 
crisis that the Indian Joint Stock Banks have so far experienced. 

In spite of the fact that it received no encouragement in its 
infancy from the Government and the severe crisis it had to 
face, the Indian Joint Stock Bank has come to stay. With 
the growth of commerce private banking is gradually dis¬ 
appearing. Gigantic enterprises in the fields of industries and 
commerce quite naturally stimulate public confidence, 
and this, together with the publicity which they are 
required to give to their accounts, goes a long way 
towards safeguarding the interests of their depositors. No 
individual whims, except in rare cases, can alter the direc¬ 
tion in which the money of the depositors has to be 
invested. Generally there is a competent body of directors 
whose activities are invariably open to criticism at any stage. 
Elimination of the old factors of custom and expanded spheres 
of activity have naturally put a stop to tbe usurious rates of 
internal exchange, which on account of the increasing use of 
currency notes and the establishment of branch banks are fast 
disappearing. Public banks have also been responsible for i 
lowering the rates of interest by attracting deposits andi 
encouraging the use of cheque currency. They have equal]y| 
facilitated tbe making ol^yments. 
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It i| to be regretted thet in ^te of their ntUitji' and 
service to the public these banks received 
practically no help from the Government 
on account of its laisaez faire policy in 
banking and commercial matters. Even the severe banking 
crisis just before the Great War, which was responsible for 
failure of no less than 54 banks between November 1913 and 
December 1914, and 154 banks which had to close their doors 
between 1915 and 1927, the latter year accounting for sixteen 
does not seem to have affected the policy of the Government. 
A large number of these failures can be attributed to mis¬ 
management and frauds and it is therefore necessary that the 
repetition of these failures should as far as possible be prevented 
by means of banking legislation. It can place a check on the 
dishonesty of directors and managers, and make embezzlement 
difficult if not impossible. 

Elaborate banking legislation, according to some, may do 
more haim than good and retard the pro- 

the same time there is no denying the fact 
that the present Indian Companies Act is unsatisfactory 
particularly in regard to banking. Of the two ways in 
which the present regulations can be amplified, viz., (1) 
by the promulgation of a special Bank Act comprising the 
necessary provisions governing all banking institutions, and 
(2) by the amendment and amplifications of the Indian 
Companies Act so as to provide for the additional matters 
which require to be dealt with by legislation, the Indian Central 
Banking Enquiry Committee have decided in favour of the 
former as it will be more convenient to the public as well as to 
the banks. Besides this the Government should also do 
something to popularise banking, to cultivate the banking habit 
and promote thrift among the people. If the ' let alone* 
policy is regarded as the most suitable one in England there is 
no reason that the same may be regarded as dtUng to 
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The preseat laws 
for banks m India. 


Iilao, especially when it is realized that joint stock banking in 
England is a century old whereas in India it is still in its 
infancy. The policy may be England's meat, but certain it is 
that it is a deadly poison for India with its undeveloped 
banking. 

At present the banks in India are governed by the 
Indian Companies Act, 1913, some sections 
of which require certain conditions to be 
fulfilled by the banks concerning registra¬ 
tion and maintenance of registers of shareholders, the 
keeping and audit of accounts, the preparation of balance 
sheets and statements of affairs in prescribed forms. But 
there is no specific provision for the proper organization, 
efficient management and reasonable supervision of the 
business of bankNor are they protected against the false 
misrepre<^cntation of their affairs by interested critics. The 
Imperial Bank of India is governed by a special Act which 
imposes certain restrictions on the activities of the bank 
having regard to the fact that it is entrusted with the Govern* 
ment funds. Again as the Exchange Banks are not required 
to be registered in this country they are not subject to the 
provisions of the Indian Companies Act. 

Most of the leading Indian Joint Stock Banks are at present 
under the management of non-Indians. The 
mere introduction of the occidental system 
of banking is not enough. The chief 
aim of a sound and well developed banking organization 
is to help in the development of the commercial and industrial 
possibilities of the country. This service, it will be readily 
admitted, can best be rendered if the management has a 
predominant element of the sons of the soil who are generally 
in a better position to know the needs of the country than 
others. Absence of Indians well trained in banking has been 
decidedly one of the main factors responsible for the slowdevo'*' 
lopment of branch banking in India, because banks could not 


Banks and their 
staff. 
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open branches even in comparatively large cities owing to 
tiieir inability to bear the cost of a highly ^id superior stafi 
which had to be recruited from abroad. The growth of branch 
banking has also been retarded on account of the fact that the 
European managers of branches being ignorant of the common 
language used in business at certain places in India as well as 
of the social customs of her people could not come into the 
requisite close contact with them. If the branches of banks in 
comparatively small centres are placed under competent Indians 
it will encourage people to do business with joint stock banks 
and thus increase their business while their expenses will be 
kept at a low level. Up till recently the plea put forth for the 
recruitment of foreign staff was the lack of trained Indians. But 
with the advent of time commercial education in India has been 
advancing rapidly even to the point of producing a state of 
unemployment among those who have received such education; 
hence there appears to be no reason why the recruitment of 
foreign staff should be continued except for such appointments 
as require persons having a very long experience and excep¬ 
tional abilities. It must, however, be admitted that the absence 
of educated Indians on the staff of banks is also due to the fact 
that until recently the chief aim of an educated Indian has 
been either government service or professions such as law and 
medicine. It is, however, gratifying to note that staff officers 
of the Imperial Bank of India are now to an increasing extent 
being promoted from the Assistants trained in the Bank under 
the Probationers’ Scheme. 


Practice acd Law 
at variance. 


As a result of the fact that our banks have largely been 
manned by European staff there has been a 
certain amount of variance between the law 
and practice of banking. The British bank 
staff having studied the British banking law have gene¬ 
rally taken for granted that the same law was applicable 
in this country. The anomaly was brought home to 
them by a rnling of the Bombay High Court, where the 
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point involved was whether striking off the word ‘ bearer * from 
a cheque, without adding the word * order' amounted to a 
restriction on the rights of the payee to negotiate ib Although 
evidence was given to prove that the bankers in Bombay, as in 
England, treated such cheques as order cheques, the learned 
judge held that the law of this country as it stood then did 
not allow it and therefore such cheques were not negotiable. 
Thanks to the efforts of Mr. V. J. Patel, the Negotiable Instru¬ 
ments Amendment Act, 1919, removed this incongruity 
between banking law and practice in India. 

Similarly although in England the protection given to the 
collecting banker was extended to crossed cheques credited 
though not collected as back as 1906 by the passing of the 
Bills of Exchange (Crossed Cheques) Act, it was neither asked 
for nor given to bankers in this country until the matter was 
brought to the notice of the Covernraent of India by the 
present writer and the law was accordingly amended. 


Origin o{ the 
word ‘ banit,' 

business at 
banker failed. 


Evolntioii of Banking in the West. 

According to some authorities, the w'ord ' bank' itself 
is derived from the words ‘ banco,' ' bancus,’ 
or ‘ banque, ’ a bench. The early bankers, 
the Jews in Lombardy, transacted their 
benches in the market place. When a 
his “ banco " was broken up by the pe<q>le, 
whence the word 'bankrupt.' This etymology is ridi¬ 
culed by Macleod on the ground that “ The Italian money 
changers as such were never called Banchieri in the 
Middle Ages.” There are others who arc of opinion that the 
word ‘ bank' is originally derived from the German word, 
' banck' meaning a joint stock fund, which was Italianized 
into ‘ banco ’ when the Germans were masters of a great part 
of Italy. But ” whatever be the origin of the word ' bank ’ ” 
as Professor Ramchandra Rao says,* “ it would trace the 
history of banking in Europe from the Middle Ages." 


* Present-day Banking in India, 1st edition, p. 88, 




BAMKZNQ LAW AMD PRACTICE IN IMDU. 


H 


As early as 2,000 B. C., the Babylonians bad developed a 
system of banks. There is evidence to 
show that the temples of Babylon were used 
as banks, and great temples as those of 
Ephesus and of Delphi were the most powerful of the Greek 
banking institutions. But the spread of irreligion soon 
■destroyed the public sense of security in depositing money 
and valuables in temples and the priests were no longer 
acting as financial agents. The Romans did not organise 
State Banks as the Greeks, but their minute regulations as to 
the conduct of private banking were calculated to create the 
Utmost confidence in it. With the end of the civiliratiqn of 
antiquity, the administrative decentralisation and weakening 
of the Government authority with its inevitable counterpart of 
commercial insecurity banking degenerated for a period of 
some centuries into a system of financial makeshifts. But 
that was not the only cause. Old prejudices die hard and 
Aristotle’s dictum that interest taking is unnatural and conse¬ 
quently immoral was adhered to fanatically, as even now among 
the religious books of the Mohammadans it Is deprecated. The 
followers of Aristotle’s dictum quite forgot that the ancient 
world, the Hebrews included, who although they had 
no system of banks that would be considered adequate from 
the modem point of view, had maintained money-lenders and 
made no sin of interest but of usury. However, upon the 
jrevival of civilization, growing necessity forced the issue m the 
middle of the 12th century and banks were established at 
Venice and Geneva, but in fact they did not become banks as 
we understand them till long after. But the origin of modern 
banking may be traced to the money dealers in Florence, who 
received money on deposit and were lenders of money in the 
14tb century, and the names of the Bardi, Acciajuoli, Peruzzi, 
Pittt and Medici soon became famous throughout Europe as 
ibankers. At one time Florence is said to have had 80 bankersi 
but notRoy public bank. 
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In England we find that during the reign of Edward III 

Royal Exchan or changing—an important function of 

bankers of those days—was taken up by 
a Royal Exchanger for the benefit of the Crown. He 
exchanged the various foreign coins tendered to him by travel* 
lers and merchants entering the kingdom, into British money, 
and on the other hand supplied persons going out of the 
country, with the foreign money they required. 


The Goldsmith*; 


It is probably true to say that the ground was prepared 
for modern banking in England by the influx 
of gold from America in the Elizabethan 
Age and the simultaneous birth of foreign trade. Land ceased 
to be the only form of wealth, and the country gentleman and 
town merchant began to hold part of their ' capital ’ m cash. 
Impetus was given to public banking by the seizure 
by Charles 1 in 1640 of j^liO.OOO in bullion deposited 
by the city merchants at the Towner. Their cashiers were 
then entrusted with large sums by the merchants but the 
trustees misappropriated their masters’ money for their own 
benefit. Finding that their employees had not treated them 
better than their king they decided to keep their cash with the 
goldsmiths. Considerations such as these brought into pro¬ 
minence the need of keeping money in a safe place and thus 
there gradually grew up amongst merchants and traders a custom 
to deposit the spare cash with the goldsmiths, as they had the 
necessary accommodation for the safe storage of precious metals 
and in any event, for their own business, they had to employ 
watchmen. Against his deposits the depositor would receive a 
note, which originally was nothing more than a receipt and 
entitled the depositor to withdraw his cash on presentation. 
Two developments quickly followed, which were the foundation 
of * issue ’ and * deposit * banking respectively. The first was 
that these notes became payable to bearer, and so were 
transformed from a receipt to a bank note* They were payable 
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on demand and enjoyed a considerable circulation. Secondly^ 
the goldsmiths gradually discovered that large sums of money 
were left in their keeping for long periods, and following the 
example of Dutch bankers, they thought it safe and profitable 
to lend out a part of the customers’ money, provided such loans 
were repaid within the fixed time. Realizing the business 
profitable, and in order to attract larger amounts, they began 
to offer interest on money deposited with them, instead of 
charging a fee for their services in guarding their clients' gold. 
This marks an important step in the development of banking 
in that country. Business grew to such an extent that it soon 
became clear that a goldsmith could always spare a certain 
proportion of his cash for loans, regardless of the date at which 
his notes fell due. It equally became safe for him to make 
his notes payable at any time, for so long as his credit remained 
good, be could calculate on the law of averages the exact 
amount of gold he needed to meet the daily claims of his 
noteholders and depositors. 

It was in 1672 that English banking received a rude shock. 
Charles II borrowed heavily from the goldsmiths and promptly 
repudiated his debts. This caused a general suspension of 
payment. Confidence, however, was restored in spite of the 
above shock and a general belief that the goldsmiths were 
guilty of imprudence and exorbitant practices; and it was soon 
after this date that the goldsmiths found that they could 
receive money on what is now termed ' current account,’ 
money withdrawable without notice. 

The Bank of England was started in 1694 largely 
as the result of the financial difficulties 
Bi^laad William III, who was carrying on war 

with France. The public distrust of gold¬ 
smiths was also responsible forjthe same. One Mr. Patterson 
suggested a way out of the difficulties by offering to raise 
£ 1,200,000 and to lend the same to the Government if certain 
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ooooessions, particularly the right to issue notes, were given to 
the proposed institution. The Government agreed to the 
terms offered by Mr. Patterson and an Act called the “ Tonnage 
Act ” was passed. The main provisions of the Act were as 
follows:— 

(1) It authorised the raising of •£ 1,200,000 by subscrip* 

tion, the subscribers forming a corporation to be 
called “ The Governor and Company of the Bank 
of England." 

(2) No person could subscribe more than £ 10,000 before 

the first of July following, and even after that 
date no one could subscribe more than £ 20,000. 

(3) “ The Corporation was to lend the whole of its 

capital to the Government and in turn <t was to 
be paid interest at the rate of 8%, and £ 4,000 
for expenses of management.” 

(4) “ The Corporation was to have the privileges of a 

bank foi twelve years, then the Government 
reserved the right of annulling the Charter after 
giving one year's notice to the company." 

(5) " The company were forbidden to trade in any 

merchandise whatever, but they were allowed to 
deal in bills of exchange, gold or silver bullion, 
and to sell any wares or merchandise upon which 
they had advanced money.” 

It was a formidable competitor to the comparatively small 
private banking firms which had grown up from the London 
goldsmiths and to the country firms, such as the Smiths of 
Nottingham. 

The year 1708 \Vitnessed the passing of an important Act, 
which prohibited any other bank with more than six partners 
issuing promissory notes, «.e., bank notes. The most important 
dauae of this banking legislation was as follows That 
S 
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dtuiag the continuance of the said Corppration of the Governor 
and the Company of the Bank of England, it shall not be lawful 
for any body, pcditic or corporate, whatsoever erected, or to be 
erected (other than the said Governor and Company of the 
Bank of England), or for other persons whatsoe^'er united 
or to be united, in covenants or partnerships, exceeding the 
number of eix persons, in that part of Great Britain called 
England, to borrow, owe or take up any sum or sums of money 
on their bills or notes payable on demand, or at less time than 
six months from the borrowing thereof.” 

This Act, as is evident, gave a monopoly of note issue to 
the Bank of England so far as joint stock banks were 
concerned, but left private banks having not more than 
six partners free to issue notes. In London the notes of the 
private banks did not circulate to any extent but as the Bank 
of England did not have any branch outside, its notes were not 
popular out of London. Private banks in the provincial cities 
be^ to play an important part after the middle of the 
eighteenth century and their number continued to grow up till 
it reached over 300 about the end of the century. 

The crisis of 1825 marked a turning point and tolled the 

death knell of the small country bank and 
^^^Rert^tionoItlM foundation of the banking 

system. Legislation quickly followed. It 
was realized that joint stock banks with the right of note issue 
should be started outside London and therefore in 1826 an Act 
was passed which allowed banks consisting of more than six 
partners to issue notes provided they had no office within a 
radius of 65 miles from London. This led to the starting of 
the joint stock banks in the country as even at that time 
the monopoly of note issue given to the Bank of England 
the Act of 1708 was interpreted to mean monopoly 
of jcHDt-stock banking, probably because in those days the 
note issue was considered to be the most important as 
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well as the most paying function of banks. However, this 
wrong impression was removed by a gentleman named 
Mr. Joplin who, after studying carefully the provisions of the 
various Charters of the Bank of England, came to the conclu¬ 
sion that no such monopoly was given. This point was cleared 
in the Bank Charter Act of 1833 in which a clause was 
inserted authorising the establishment of joint-stock banks in 
London provided they did not issue notes payable to bearer on 
demand. 

There was no limit then to the issue of notes, which 

private bankers, and after 1826, the country 
Pool’s Act, * ** 

joint-stock banks were allowed to issue, 
and this resulted in numerous banking crises and bank 
failures. In 1844, another important stage was reached 
in the development 'of English banking, when by the 
Peel’s Act of that year the right to issue notes in England 
was restricted to the banks then issuing notes in that country. 
Thus were laid the foundations of the monopoly of bank-note 
issue to the Bank of England. 

After the passing of the Act of 1844, new banks with 
Growth of Depobit notes could not be started 

Banking and and those allowed to issue notes could not 
Cheque Currency. increase their circulation. Thus greater 
attention towards deposit banking and cheque currency began 
to be paid. It was soon realised that cheque currency was 
almost as profitable as the issue of bank notes and thus 
gradually these activities began to grow more and more impor-*^ 
tant and many new banks were started for this business 
during the second half of the last century. After 1890 the 
movement in favour of bank amalgamation and absorption 
made its appearance and we find that the number of joint- 
stock banks in England and Wales has been reduced from 
104 in 1890 to 16 in 1930 although during the same period 
the number of banking offices has gone up from 2,203 to 
10 , 082 . 
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Bor^QW of Bonks. 

From what has been said about the erolution of banking, 
it must be clear to the reader that the taking care of other 
people’s money and lending a part of it were the chief banking 
functions of the goldsmiths. Gradually these functions were 
extended and others were added. Some people believe that 
the depoidance of commerce upon banking has become so great 
that, in their opinion, the cessation, even for a day or two. 
of the banker’s activities would completely paralyse the 
economic life of a nation. 

Bankers have nowadays to deal with an extraoi dinary 
number of matters. They serve as custodians of stocks and 
shares and other valuables. Imports into and exports out of 
a country are financed by the banks and documents relating 
to the goods so imported and exported at one time or another 
pass through the hands of bankers. Thus, they have to deal 
not only with Bills of Exchange, but with Bills of Lading, 
Railway Receipts, Warehouse Warrants, Manne Insurance 
policies and various other documents. As bankers, they 
advance money on securities, they issue letters of credit or 
travellers' cheques to customers wishmg to travel abroad, as also 
to effect the purchases and shipment of goods. They enter into 
contracts of guarantee or suretyship and they undertake the 
administration of estates and thus assume the position of 
trustees; they assist industrial undertakinp and occasionally 
finan ce the purchase of real property. They even sometimes 
obtain passports for their customers and deal with their in* 
coming letters. On behalf of their customers they carry 
on correspondence with the income-tax authorities, make 
periodical payments such as rent, subscriptions etc. on 
instructioas from their customers, act as executors of their 
customers’ wills: in short, they do all they can to assist their 
customers. The more highly developed a country is, the mwe 
is the instrumentality d the banker utilised to carry through 
commercial transactions* 
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From its original narrow scope and modest purpose banking 
has developed to such an extent that it can truly be said that 
in countries such as England and the United States of America 
there is hardly one business deal in which the assistance of a 
bank in one form or another is not sought. 

The Business of different types of banks. 

English banks as a rule arc engaged in such bubiness as 
the handling of current and deposit accounts, financing trade 
and industry by discounting bills, opening of credits, and in 
many similar ways; whilst, on the other hand, there has been 
a tendency, specially on the part of certain continental bankSt 
to specialise in one or more of these activities. Thus, there 
are the Savings Bankh, the scope of which is very much 
limited. In agricultural countries there arc invariably Land 
Mortgage Banks which mainly engage in giving long term 
credit required for financing the purchase of real property as 
well as improvements of land. In certain industrial countries 
banks in addition to their ordinary banking business specialise 
in the financing of certain industries by means of buying and 
marketing their shares and debentures and helping them in 
other ways- 

This development of banking business is by no means 
countenanced or encouraged by the more conservative school 
as represented by the English Joint Stock Banks, and business 
of that description is left to institutions specializing in it. At 
the same time such business can properly be described as 
banking business although it does not come under the category 
of commercial banking. Technically speaking, issuing houses 
which take up and guide the destinies of Government, 
Corporations and industrial capital flotations, are classed under 
the generic term of bankers. The same may be said of the 
discounting houses or bill brokers, though to a visitor to any 
qne of the great discounting houses of the city of London there 
would appear to be a considerable difference between the 
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common conception of banking houses and the visible 
activities and operations of discounting establishments. 

The Fnnotiou of Commerolal Banka. 

A bank is usually thought of as a reliable agency with 
which money is deposited. The idea is wanting in precision. 
Banks do receive valuables for safe custody and undertake to 
return them, but that is only a subsidiary function. Usually, 
it is jewellery, deeds, securities and similar articles which are 
given as safe custody deposits. But the services rendered by 
a bank cither as depository or as trustee are by no means of a 
very great importance. In very general terms, however, the 
functions of a commercial bank can be classified under the 
following main heads 

I I. Receiving of money on deposit:— 

This is perhaps the most important function of almost 
all modern banks as it is largely by deposits that a bank 
prepares the basis for several other activities. The money 
power of a bank, by which it helps largely the business com¬ 
munity depends largely upon the amounts it can borrow by 
way of deposits which may be in the form of fixed, savings 
bank, or current deposits. All these go towards the increase 
of its resources. The money received on fixed deposits can be 
used without any risk of withdrawal and in the case of savings 
bank deposits a bank can use a very large part of them as 
generally the demands of customers having such deposits are 
comparatively small on account of restrictions placed as to 
the amount to be withdrawn or the number of withdrawals 
to be made within a week. By the opening of current accounts, 
a bunk not only obtains funds but provides its clients with 
deposit currency which is not only more convenient but also 
more economical than other forms of currency. By taking 
money on deposit the bank provides safe-keeping for people’s 
money. But the money is not set apart in a strong room, it is 
veplvced by a debt due ficom a banker and thus it provides a 
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temporary investneat for mooey, paying interest so long as tii 9 
money is retained and paying the principal on its being claimed 
in accordance with the contract. 

II. Issuing of notes:— 

This function which was once considered to be the most 
pa 3 dng part of a banker’s business is in modern times performed 
generally by the centi^ banking institutions in most of the 
leading countries of the world. Its importance to bonks in 
general has dwindled in some of the leading countries in which 
the cheque currency has replaced bank notes to a large extent 
For instance in England and in the United States of America 
the part which is played by bank notes is becoming more and 
more insignificant although they are still very popular in certain 
European countries such as France and Germany where serious 
efforts are being made to popularize the use of cheques as a 
means of payment. 

III. Lending of Money :— 

This function is not only very important but also is 
the most important source of profit to most of the banks. 
When a bank agrees to discount a bill or gives funds in exchange 
for a promissory note the transaction is known either as a 
discount or a loan. In either case the bank agrees to place 
funds at the disposal of the borrower in exchange for a 
promise of payment at a future date. Thus, it enables those 
who find their own capital insufBcient for carrying on business 
on a large scalci to do so with the help of the funds borrowed 
from a bank and thus use their capital more profitably than 
they could otherwise have done. Thus, a bank is able to help 
not only merchants but others also who, in turn, may use fumM 
not only to their advantage but also to the advantage of the 
interests of the country. 

IV. Transferring money from place to place:— 

Modern banks are, generally, in a position to remit 

money from one place or country to another by means 
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drafts dtawn upon their branches or agents. They 
dan abo by porchasing Bills of Exchange enable merchants 
and others to receive money from their debtors in other 
cities or countries. These facilities have helped a great 
deal not only the internal trade of diCFerent countries, but also 
the international commerce. It must be evident that the 
great strides which have been made by trade and commerce 
yhich, in turn, have been to a large extent responsible 
for the industrial development of different parts of the world 
would have been an impossibility but for the facilities in 
exchange provided by banks. 

In addition to the main functions given above modern 
banks receive deposits for safe custody, buy and sell securities 
on behalf of their clients, issue Letters of Credit and Circular 
Notes and administer trusts. 

The Meaning of Banking Lav. 

There is no separate code of Law which applies to the 
banking business as distinguished from other kinds of business. 
A banker is subject to the same general principles of Law as 
apply to persons engaged in other fields of busint^-^. The law 
of contract applies to all contracts whether or not a banker is 
a party to them. Similarly, the law of torts and other branches 
of civil as well as criminal law make no distinction between 
persons who are bankers and those who are not. However, 
certain branches of law, such as the law relating to the Negoti*- 
able Instruments, are of greater interest to bankers than other 
persons, as such instruments play a far more important part 
in the banking business than they do in other kinds of 
business. There are only a few sections of the Negotiable 
Instruments Act, 1881, as well as the Indian Companies Act, 
1913, which distinguish between bankers and non-bankers. 
The only important piece of legislation which is meant for 
ibankers alone in this country is the Bankers' Books Evidence 
Act, 1891, under which a banker is allowed to produce in 
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coarts certified copies of accounts or entries m his books, 
•nrheraas, others are required to produce their account books. 
This exceptional or preferential treatment to the banker is given 
on the ground that it is impossible for a banker to carry on his 
business if his account books are required to be produced in 
courts of Law. Thus, it will be clear that the term ‘ banking 
law * means such principles of general law as govern the biinking 
business. 


Exolutlon of Banking Law. 

Before considering the principles of law which apply to 
banking business, it is necessary to sketch verj' bnelly the 
evolution of banking law. It may be stated that Indian Bank¬ 
ing Law is based to a very large extent, though not entirely', 
upon the English Banking Law; it is, therefore, necessary to 
pass in review the main landmarks of the history of banking 
legislation m England. 


Banking Law is a part of the Law Met chant, or os 

, it is sometimes known, Lex Mercatoria. 

LezMercatona ^ ^ 

This Lex Mercatona began to take its 

shape in the 13th centuiy, and it was based up6n the 
customs of merchants. Gradually these customs were 
ratified by courts of Law and became apart of the general 
law which courts were bound to recognise. No doubt, additions 
were made from tune to time. The practice of making bills 
of exchange payable to order and transferring them by endorse¬ 
ment dates back to the beginning of the 17th century. In 
1694 the first banking act which brought into existence the 
Bank of England was passed. However, some people doubt 
whether the Act should be called as the first piece of banking 
legislation, because it was a special statute which governed the 
Bank of England and did not define laws which were to 
govern banking business in general. Ten years later, negoti¬ 
ability which had so far been limited to bills of exchange 
was extended to promissory notes by the passing of the 
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Statute of 3 and 4 Atine c. 9. in 1704 and in 1708 an Act was 
passed to secure monopoly of note issue to the Bank of England* 
Throughout the whole of the eighteenth century we find very 
little of banking legislation. In the wake of the Industrial 
Revolution industries and commerce made rapid strides and 
with the emergence of large scale production expansion of 
credit became vital to the economic development of the country. 
During that period Banking Law was largely judge-made law, 
the law which was the outcome of the recognition of certain 
customs governing banking and commercial practices. Lord 
Mansfield, whose name is considered perhaps the most 
important in the history of English Mercantile Law, tried to 
lay the foundation of English banking and commercial law 
upon the-customs of merchants of the advanced Europea'n 
countries. Even after his death, it was that law, or, in other 
words, those rulings of Lord Mansfield which were considered 
the most important and the authoritative pieces of judge-made 
law on the subject and whenever the law pertaining to 
banking or commerce was codified, it was based mostly on 
those rulings or judgments of Lord Mansfield and certain 
other judges. For instance, the latest codification of the law 
relating to Bills of Exchange, Cheques and Notes was made 
in the year 1882. The Bills of Exchange Act‘itself was based 
more or less upon those rulings of Lord Mansfield which were, 
in turn, based upon the customs and usages prevalent at the 
time. Thus it will be easily realixed that Banking Law is 
very largely based upon customs of bankers. 

Speaking generally, the Engli^ Law relating to negotiable 
instruments was applied by courts in India 
abtoLJfnmwSii when the contesting parties were Europeans, 
India. in fhe case of the Hindus and Moham* 

madans, their respective Laws were held 
applicable. Asneither the Hindu texts dealing with hnndis, nor 
tto Mohammadan books on the subject dealt adequately with the 
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matter, customsjHrfixaUing among meccbants of tbe. respective 
communities were roc<!gmzed by the courts. In cases when the 
hundis were in the form of bills of exchange English Law was 
applicable though the parties were Hindus. The statutes 9 
and 10 William III, c. 17 providing for the protest of bills of 
exchange and 3 and 4 Anne c. 8 declaring promissory notes 
negotiable were in force in India. Act VI of 1840 and Act V 
of 1806 were some of the earliest attempts made in this country 
to regulate the law relating to bills of exchange. In 1866 the 
Indian Law Commission drafted a bill to codify the law relat¬ 
ing to negotiable instruments. About a year later it was 
introduced in the Governor-General's Council which referred 
it to a committee. However, as it contained many deviations 
from the English Law on which it was supposed to be based, 
many objections were raised by the merchants and the bill had 
to be redrafted by the committee. This draft, having 
been circulated among the Local Governments, High Courts 
and principal commercial bodies, was referred to a Select Com¬ 
mittee. However, in 1880 under the orders ot the Secretary 
of State, It wa'i again referred to a new Law Commission which 
did not mafce many alterations but suggested certain important 
additions, one of which was to recognize the local usages 
relating to the hundis. The bill was then passed in 1881 a 
year before the passing of the Bills of Exchange Act in Eng¬ 
land. The Negotiable Instruments Act recognises local 
U5aj;es and certain customs prevalent among Indian mer¬ 
chants. It extends to the whole of British India but does 
not affect local usages relating to instruments in an oriental 
language. However, there is no clear indication in the Act 
whether the local usage of the place where the instrument is 
made or of the place of payment is to apply when the two differ. 


The title of the Negotiable Instruments Act itself is 
considered misleading as the Act does not 
deal with all kinds of negotiable instru¬ 
ments. It is for this reason that the 


Crltldsm of the 
Act. 
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' Kutfurti stetute on the same subject is known as the Bills at, 
Exchange Act The Negotuble Instraments Act, as the 
|>reamUe shows is intended " to define and amend the law 
xeUting to promissory notes, bills of exchange and cheques,’* 
whether negotiable oi not. Moreover the Indian Act is not 
even now as comprehensive as it should be although it has 
been amended several times. Since the passing of the Act, the 
position is as follows ‘—In matters which are specially dealt 
with by the provisions of the Act, the courts in British India 
ate not permitted “ to leave the firm ground of the Act awd 
explore the uncertain regions of the Law Met chant, bnifii 
cesort would be perfectly legitimate in the construction of the 
provisions of the Code, wh'ch are sometimes of doubtful 
import ”• 


*TM MafotiabU lattramanis Act by Bhathyun isd Adigt, 2nd bdiuoo. 



CHAPTER II. 


BANKER AND CUSTOMER. 


Before examining the relationship between the banker and 
the customer it appears necessary to explain, as far as possible, 
the legal meanings of the two terms. The terms have no 
statutory definitions and the legal decisions on their interpre¬ 
tation, particularly on that of the former, are far from 
satisfactory. 


DefimtiOTi 

Banker 


of 


Much time, ink and paper have been consumed in an 
effort to define as to what exactly consti¬ 
tutes banking. Even the best authorities 
have found it rather a hard nut to crack, 
mostly on account of other functions and services—e.g., dealings 
in stocks and shares, trusteeship, executorship, etc.—which 
modern banks perform m conjunction with what is distinctive 
and characteristic banking business. In most cases either the 
terms have been defined in negatives or in petttio principti 
—including the term to be defined. For instance, Section 3 of 
the Negotiable Instruments Act, 1881, is content with laying 
down that the term * banker ’ includes persons or a corporation 
or a company acting as ‘bankers ’—not at all a helpful definition. 
Even an ordinary lexicon would have given us a better idea of 
banking. Again those responsible for the drafting of the 
Bankers’ Books Evidence Act (1891) and the Indian 
Stamp Act (1899) have also failed to lay down what exactly 
is meant by banking business and what conditions should 
a person fulfil before he can be regarded as a banker for the 
purposes of either of these Acts. Even the English law has 
failed to provide us with satisfai^ory, definitions of the terms 
' banker ’ and ‘ customer/ 


The term * banker' is often used in a very broad and 
loose sense embracing the capitalist, the financier, the 4teck 
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tad even high bank officials. There have been maasr 
iiittkmpts to exfdain the 4xact significance of the term bnt 
neariy all of them have proved futile. However, the attempt 
of the legislators in the United States of America is more suc¬ 
cessful than the attempts made hitherto either in England ^ 
in India. The following extract gives the American definititttu* 

“ By ‘ banking ’ we mean the business of dealing in credits 
and by ' a bank ' we include every person, firm or company 
having a place of business where credits are opened by the 
•deposit or collectici of money or currency, subject to be paid, 
Mr remitted on draft, cheque or order, or mon^ is advanced or 
4oaned on stocks, bon bullion, bills of exchange, or promis¬ 
sory notes or where stoc «, bonds, bullion bills of exchange or 
promissory notes are recived for discount or sale.” This 
definition which is more like a description than a definition 
proper, is used in an Act of G>ngress. To define banking 
-merely as ‘dealing in credit’ is wanting in precision and 
exactitude. Strictly speaking, the term banker should apply 
•only to the credit merchant when he uses the credit and funds 
cl others. He is more a cap*' list than a banker if he uses 
only bis own credit and fu^ The recent Japanese Bank 
Act of March 1927 which jjjlTOe into effect from 1st Januaty, 
1928, defines banks as ' i<(ltitations ’ whiqh carry on operations 
of giving as well as receiving credit.t 

There being no statutory definition to guide, some of the 
leading writers on Banking Law have, from time to time, 
attempted to define the terras. 

Dr. Herbert L. Hart, author of the well-known treatise, 

HarfedetatOoe. ‘ La^ of Banking,’says (p. 1)A Iwiker, 
is one who in the mdinary course of l|js 
'business, bMotira cheques drawn upon him persons ficoiiji 
and for whom he receives money on current aeebunts.” TMs 


*,'!ieOw fhswrs snil Baaidng. by Findlay Shinas, 2tidiapraaiiaa,p,SS6. 
1 4*l>Witltirili1 Mfa, Mowaber p. 49S. 
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IbAftflition is based upon the dicta given in a number of dedsioba 
beginning with FoUy v. Hill.* According to this definiticm 
, the essential function to enable a person, firm or institution to 
beiregarded as a banker or a bank is that of receiving current 
dcfiQsits against which cheques are to be drawn. This view is 
snj^iorted by the following extract from the judgment of 
Buckley J. in In re. Birkbeck Permanent Benefit Building 
Society i in the Court of Appeal in 1912. « 

** It opened current and deposit accounts and in every 
essential particular, nay more, I think, I may say, in every 
particular it did that which the banker does in the ordinary 
course of banking business and offered its customers all such 
facilities as a bank usually offers." 

This view appears to have received official support in a 
certain memorandum issued by the Ministry of Labour in 
England, to the effect that the expression * bank ’ shall be 
construed so as to include only those institutions where ' a 
substantial part of the business consists of the receipts of 
money on current account to be drawn upon by cheques.’ t 


This view is further supported by Sir John Paget, another 
great authority, according to whom there are 
essential functions which persons desir¬ 
ing to be called bankers must perform. 

**It is a fair deduction,'* says Sir John, reviewing 
the Birkbeck Building Societyf case and other legal dect- 
sioos, " that no person or body, corporate or otherwise, can 
be a banket who does not (1) take deposit accounts, (2) take 
current accounts, (3) issue and pay cheques and (4) collect 
chequee crossed and uncrossed for his customers^ This 


* (IM) 2 2S. 

ta91SDaCh.ltt 

t tkMker and OaBtomer, by S. B. Thomas, p, 16 . 

*The by Sir Jfoha feget (4th Bdii.),^.i. 



91 


BAMKtNd lAW XK1> HHACTtCfll S« tNDU. 


dffinitioii is fairly exhaustive although it makes no mention of 
tjatny other important functions of the present day banker 
which may be put under two heads,* viz-, (1) agency services, 
comprising the collecting and paying of cheques, bills, pro* 
missory notes, coupons, dividends, subscriptions and insurance 
premiums, acting as trustee, attorney or executor of his cus¬ 
tomer, and (2) general utility services, e.g., issue of credit instru¬ 
ments, the transaction of foreign exchange business, the accep¬ 
tance of bills of exchange, the safeguarding of valuables and 
documents against fire, theft, etc. Apart from this drawback 
Sir John’s definition docs not lay any special stress upon the 
ij^eiving of deposits to be withdrawn by cheques. There 
Mems to be no doubt that according to English Law a person 
claiming to be treated as a banker should perform the func¬ 
tions as given by Sir John ; but it is not quite certain whether 
the same definition will hold good in India for the following 
reasons;— 

Firstly, there being no statutes in India corresponding to 
the English Money Lenders* Act (1900) 
Banker awrd- Money Lenders’ Act (1911) there is 

iaa to Indian Law. ^ r , , , , 

no restriction on the use of the word bank 
Cir bankers by money lenders. In England, all money 
Ittaders are required to be registered and no person can be 
^registered as a money lender under a name which includes the 
word bank or implies* that such a person carries on banlybg 
business. In case he makes a false or misleading statement 
cur holds himself out as a banker be is liable to a maximum 
penalty of imprisonment up to two years or a fine and hi$ 
transactions can be re-opened if the court thinks they are harsh 
or unconscionable. 

Secondly, there are certain oo-qperative credit institutions 
In^lndia, which do not accept money on current account and 
Hietufore do not allow cheques to be drawn upon them probably 

I ^ .. m m I i n ■ t m\ i muM i 

* BaiAer sad Caatomert by $. B. Tbopun. p. Il, 
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becaude, most of their money bebg used in financing the 
agriculturist, their liquid resources are generally inadequate 
for meeting the demands of such depositors. Moreover, 
current accounts give far more trouble to the bankers than the 
fixed de]X)sit accounts and as majority of these co-*operative 
credit societies can hardly afford to employ a qualified staff 
it would be rather risky for them to undertake this branch of 
business. However, these institutions are generally regarded 
as banks and it is not quite certain, whether courts in India 
will deny them the privileges of banks. Even in England 
sometimes doubts have been raised on the narrow inter¬ 
pretation of the term as will be clear from the following 
remarks made by Fitzgibbon L. J. in Shield's case :* If a 
banker’s business were confined to honouring cheques on 
demand he could not make any profits at all. Those who take 
money on Meposit’are just as much bankers as those who 
hold It on '' current account." ” In India the most suitable 
definition of a bank so far seems to be the one suggested by the 
Hilton Young Commission in para 162 of their report. The 
term ' bank or bankers' should be intepreted as meaning every 
person, firm, or company, using in its description or its title 
* bank or banker or banking' and every company accepting 
deposits of money subject to withdrawal by cheque, draft or 
order.” But this also includes the term to be defined. 

^ Before considering what exactly is meant by ‘ customer * 

^ . it IS advisable to understand how far a 

person, firm or company which combines the 
baakia, bnaiams business of bonking with one or more other 
buIroM*** *** kinds of business can be re^mled as # 
‘ ” banker. When banking business foniis 

the chief activity of a concern it cannot be denied the ptisii^ 
leges to which banks are entitled. But in case bi^io# 
business is only subsidiary to other business or busiasesew 


I 


(IMt). I Ut. 170. 
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C$trifid oo by the concern (e.g., the Army and Navy Co-opera* 
tive Society Ltd., London, or Messrs. Thacker Spink & Co., Ltd. 
now in liquidation) it is very doubtful whether they can be 
regarded as bankers in the legal sense of the term. This view is 
supported by the foUowii:^ extract from Shield’s case* referred 
to above. “ Such a case,” said Lord Justice Fitzgibbon “as 
that of Lebeitouche is easily understood. He carried on 
several classes of business, stock-broking, agency and money 
broking, including some banking business. It was held that 
banking was not his chief business but was only ancillary to it 
and therefore he was not a banker.” In the same case Lord 
Ashbourne J. says, “ If a man carries on other businesses 
besides that of banking, and if banking is only subsidiary to 
the other businesses he cannot be regarded as a banker.” 
However, when the two or more kinds of business carried on 
by a person are equally important it is open to doubt whether 
he will be entitled to the privileges of a banker. 

There is no statutory definition of ‘customer’ at all. 

_ ... But the rulinp of the English Courts on 

Castoner defined. • . % , , 

the point are far more clear than those 

affecting the term * banker.’ The earlier legal decisims on 
the point, however, are rather conflicting. According to 
the older view as expressed by Sir John Paget, ” to 
constitute a customer there must be some recoigfniaable 
course or habit of dealing in the nature of regular banking 

business..It is diflicult to 

reconcile the idea of a single transaction with that dl a customer. 
The word surely predicates, even grammatically, sotne ininimtim 
of custom antithetic to an isolated act It is believed that 
tradesmen differentiate between a customer and a casual pur¬ 
chaser.” According to this view a sin^e tnumetion. or the 
mere opening of an account does not constitute a customer 
which implies some recognized course or habit of dealing. It 
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WL8 thought that if a person gave a crossed cheque to a bMk* 
at the time of opening his account he could not be regErdad AS 
a customer and that the bank was not entitled to the statutory 
protection given under Sec. 82 of the Bills oi Exchange Acty 
1882, in case it was found that the title of the person to the 
cheque was defective. Later cases, however, do not accept that 
view and hold that duration or course of dealing is not of the 
essence of the definition (per Lord Dunedin, 1920 A. C. at p. 68), 
and that a customer is treated immediately after the banker 
has accepted and opened his account and has agreed to render 
him the performance of banking duties whether it be a first 
transaction or not. In the words of Mr. Justice Bailhache in 
Ladbroke v. Todd/^ ‘ the relation of a banker and customer 
began as soon as the first cheque was paid in and accepted by 
the banker for collection and not merely when it was paid.’ 
The facts of the case as given by Mr. Bernard Campion K. C« 
in his lecturei are :— 

” A firm of bookmakers were claiming against a banker. 

One of the bookmakers’ customers, a gentle- 

LaMrok0 V. Todd, 

man named Jobson, had won some money 
from them, and they posted to him in payment a cheque drawn 
to his order on thu National Bank and crossed ” Account of 
Payee.” Then the ubiquitous thief turned up. He removed 
the cheque from the pillar box and fraudulently endorsed 
Mr. Jobson’s name on it, took it to the defendant bankers, 
opened an account with them in the name of Jobson, and paid 
in the cheque on the opening of the account, telling the bank 
that he wanted it cleared at once. It was cleared that after¬ 
noon, and on the following day the thief drew on the account 
which he had just opened with that forged cheque and 
decamped and nothing more was heard of him. When the 
fraud was discovered, Mr. Jobson got a second cheque from 
the plaintiff for his winnings, and they took an assignment oi 

* (iei4) 19 Coma. Cases 396. 
t Joarttal of tbe JaitUate of Bankers (1925), p. 172. 
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Mr. Jobson’s rights on the first cheque and promptly sued 
the banker who relying upon Sec. 82 of the Bills of 
Exchange Act. said that he had, “ in good faith and without 
negligence,” collected the cheque for his customer. Of course, 
two issues arose. First, was this man who called himself 
Jobson, a customer ? The second question was, if he was a 
customer, did the banker collect the cheque in good faith and 
without negligence ? No one doubted the good faith, but the 
question was whether he acted “ without negligence.” 
Mr. Ju'itice Bailhache held that the banker was negligent. But 
he u-as quite clear on the point as to tht customer, and said 
that the relationship began as soon as the first cheque was 
paid in and accepted by the banker for collection, or, if he 
might venture to paraphrase it, which put it rather clearer, 
“ as soon as the account was opened." In Commissionct s 
of Taxation v. English, Scottish and Australian Hank Lid.,* 
the Privy Council held that the word ‘customer’ signifies a 
relationship in which duration is not of essence and includes a 
person who has opened an account on the day before paying 
in a cheque to which he has no titk*. Lord Dunedin J. who 
delivered judgment said : “ A person whose money has been 
accepted by the bank on the footing that <l^y undertake to 
honour cheques up to the amount standing to his credit, is, m 
the view of their lordships, a customer of the bank, in the 
sense of the statute, irrespective of w hether his connection is 
of long or short standing." This view is not quite inconsistent 
with an earlier decision of the House of Lords in The Great 
Western Railway Co. v. London and County Bank,i in 
which it was held that to make a person a customer of the 
bank there must be “ some sort of an account either deposit or 
current account or some similar relation.” 

To conclude, then, frequency of transactions may not be 
an essential feature to cons|itute a customer but it is true to 


(1920) A.C. 683. 


f (1901) A.C. 414. 
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say that his position must be such that transactions may 
become frequent. The account which establishes the relation¬ 
ship between banker and customer need not necessarily be a 
current account, as the Crossed Cheejues Act, 1876, seems to 
suggest. 

The second requirement is that the dealing mu-^t be 
of a banking nature. This is in contradistinction to the 
casual services rendered by a banker to persons who have 
opened no account with him. For instance, if a person 
occasionally goes to the cashier of the bank and buys a 
few Stamps, gets crossed cheques cashed, or deposits 
valuables ftr securities for safe custody, he does not 
thereby become a customer of the bank as these services are 
not in the nature of banking business. According to the 
judgment of the Judicial Committee of the Privy Council in 
Commissioners of Taxation v. The English Scottish and 
Australian Bank, the contrast is not between an habitue 

and a newcomer, but between a person for whom the bank 
performs a casual service, e,g,, cashing a cheque for a person 
introduced by one of their customers, and a person who has 
an account of his own at the bank." 

The General Relation. 

The mere opening of an account current with a banker 
and the banker’s acceptance thereof involve 
^^Debtor or Credi- contractual relationship by implication. 

Accoiding to the old view a banker was 
usually thought of as a reliable depository. But a mere deposi¬ 
tory is he who receives a sealed package of valuables for safe 
custody and undertakes to return it unopened. Banks do act 
as custodians but that is only a subsidiary function. The 
mere receiving in of money, keeping it locked up in safes, and 
repaying whenever demanded would be a job far from remune¬ 
rative. Again, if the banker acts as a trustee, m., receives money 
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and invests it or otherwise uses it according to the terms of his 
trust and has to account in detail for everything he has done 
with it, the function is not of a banker in the true sense of the 
word. The relation of banker and customer,” as Sir John 
Paget rightly remarks, ‘‘is primarily that of debtor and creditor, 
the respective portions, being determined by the existing state of 
the account. Instead of the money being set apart in a safe 
room It is replaced by a debt due fioin the banker. The money 
depo-^ited with him becomes his piopeity and is absolutely at 
//*5 and save as regards the following of trust funds 

into his hands, the receipt of money by a banker from or on 
account of his customer constitutes him meicly the debtoi of 
the customer {Foley v. Htll*), with the * supeiaddcd ’ obliga¬ 
tion to honour his customer’s chequcb drawn upon his balance 
in so far as the same was sufficient and available. The incic 
fact that a banker invites deposits and is prepaied to pay 
intoiebt on them is proof enough of his nitt'iition to make use 
of it as he likes and earn interest thetcfroni so as not only to 
enable him to i^a} interest to his depoiitoi but aNo to earn 
profits for himself. But even if the bankei p,i\s no interest cm 
the moiay deposited hr is his customcis' debtor and not a 
bailci, because hr undertakes to npay (»n demand a sum 
equivalent to the amount depo-ited w'ith him and the 
customer has no right wdiatsocver to claim llu identical coins 
or notes deposited by him with his banker. The latter can pay 
the amount in any kind of legal tender. 

To say that the relationship betw'cen banker and customer 
is that of debtor and creditor is not a complete statement in 
that one has to add to it that the debt due by a banker to his 
customer differs from ordinary commercial debts in one 
important respect, viz., that the general rule by which a request 
by the creditor for payment is unnecessary docs not apply. 
This exact point actually came for decision in Joachtmson v. 


* (1848)2H.LC. 28. 
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Swiss Banking Corporation* (1921), where it was held that in 
the ease of a debt due from a bank an express demand for 
repayment by the customer is necessary before the debt 
becomes ‘actually and accruing due/ on the ground that 
otherwise the banker by offering the money due to his customer 
would summarily close his customer’s account without notice 
and pohSiblv iiijiiiv his customers' credit by dishonouring his 
rhequ(*s 

Witli legarci to securities and valuable^ deposited for safe 
custody, the banki'r’s position is different. 

Trusts in use property ii Uu'in temiius viith the 

customer who can claim them back. For 
example, when a cur^tomoi pay:> into his 
bank a chtque drawn upon another bank, such a cheque being 
received by the bank as a h/C (bill for collection) the 
customer uiil be entitled to claim the clu'que or its piocoed'j, 
if the collecting bink fails before it has collected it and 
crcditc'd tie customeis’ account. On the othei hand, if the 
depo--it made for a specihe purpose and the banker stops 


* Atkin L ] (ao\^ Lord Atkin) gave a useful suminar}' of the one aou 
indivisible cuntidtt created by the account cunent in the IhIIovmiik woids:— 

"Tliebink undertakes to receive money and to collect bills fsr its 
customer’s account. The proceed*- so received aie Odt tu be held in trust for 
the customci, but the bank borrows the proceeds .'ind undeitakes to repay 
them. The promise to repay is to repay at the branch of the bank where 
the account is kept, and during banking hours. It includes a promise to 
repay any part of the amount due against the written order cf the customer 
addressed to the bank at the branch and as such written orders may be 
outstanding in the ordinary course of business from two to three days, it is 
a term of the contract that the bank will not ctasc to do business with the 
customer except upon reasonable notice. The customer on his part under¬ 
takes to exercise reasonable care in executing his written orders so far as not 
to mislead the bank or to facilitate forgery. 1 think it is necessarily a term 
of such contract that the bank is not liable to pay the customer the full 
amount of his balance until he demands payment from the bank at the 
branch at which the current account is kept. Whether he must demand it 
ia writing, it is not necessary now to determine." 
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payment before applying it to such purpose the depositor 
cannot claim the money paid and must content himself with 
bis right of proof as a general creditor * (/n re. BaruaTs Banking 
Co.)* The case is different, however, if the specific pur¬ 
pose has been partially carried out. Thus in the case of 
Farley v. Turner \ it appeared that a customer of a bank A 
had £9A2 at the credit of his account. He paid in a further 
sum of £7Q7 with a written direction that £500 out of that 
sum should be forwardt‘d to bank B to meet a bill about to 
become due. A sum of £500 was sent to bank B, but before 
the bill became due bank A ceased to carry on business, and 
the sum jf £500 was returned by bank B. The cu&tomer 
claimed back this £500 and it was held that as it had been 
specifically appropriated, it belonged to him, and not to the 
general creditors. 


When a banker buys or sclK securities on behalf of his 
customer he performs an agency function. 
Agent o Customer. when he collects chp()ues, dividendsi 

bills or promissory notes on his customers’ behalf he acts as 
their agent Besides, he may albO act in various other agency 
capacities, for example, as a trustee, attorney, executor, 
correspondent or a representative. 

Unless precluded by an agreement, express oi implied, 
from the course of business, a banker is 
co^STe entitled to combine different accounts kept 

by his customer in his own right, even 
though at different branches of the same bank, and to 
treat the balance, if any, as the only amount standing to his 
credit: (Garnett v. M'Kewan,^ Buckingham v. London and 


• (1871) 40 L.J. Ch. 730. 
f (1837) 26 L.J. Cb. 710. 

{Banking and Negotiable Instruments by Frank TiilyarJ, 4th Edn., 
p.93. 

I (18721 L.B. 8 Ex. 10. 
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Midland Bank * and Prince v. Oriental Bank Corporation A) 
The banker can exercise this right, in the absence of any 
express or implied agreement to the contrary, without giving 
any notice to that effect, but “there is no legal obligation on the 
bankers to do so arising either from express contract or the 
course of dealing between the parties. The customer must be 
taken to know the state of each account and if the balance of 
the whole is against him or docs not equal the cheques he draws 
lie has no right to expect those cheques* to be cashed. There is 
no usage according to which the customer is entitled to expect 
his cheques to be honoured at one branch where he happens to 
have a brdanci to hi^ credit, when at the same time that 
balance is couiiter-balanccd by a debit against him at another 
branch.” (Gainett v. M'KL\caiu\) 

It may bu contended that the mere fact that a customer 
opens two separate accounts is sufficient to make it evident 
that he intends to keep them separate. 15ut even if that be 
granted the customer is not at all justified or empoweied to 
utilise a ciedit balance at one branch for the pui[>o-.e of 
drawing cheejues on another biancli wdiere he has no account 
or where his account is overdrawn to the full extent of th(‘ over¬ 
draft sanctioned by the banker. When a customer having two 
or more accounts at the same office of the bank draws a 
cheque without specifying the account against which it is 
drawn the banker can honoui the cheque by combining the 
accounts even if one of them happens to be overdrawn and 
iLform the customer accordingly. However, this right of the 
banker of combining two or more accounts of his customer is 
not unrestricted. He can exercise it only subject to the con¬ 
dition that the accounts are the customer's accounts in one and 
the same capacity. He can have no justification in blending a 
personal account and a trust account or amalgamating a 
personal with a partnership account. 

t (1878) 3 App. Cas. 3^3. 

(1872) UK. 8 Ex 10. 12. 


• tl893) 12 T.L.R. 70. 
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Secondly, this right is applicable to debts due from the 
customer and not to contingent debts or liabilities falling due 
at a future lime. Thus, if a banker holds a bill, not yet due, 
to which his customer is a party liable to pay the amount in 
case of its dishonour, the banker cannot appropiiate the 
amount of that bill from his customer’s account. 

Special Features of the Relationship. 

To coniv. to the special features of the relationship between 
the bnnkii and customer, the following are the most 
important.— 

1, Ji) opening a current account of a customer the 
banker undertakes to honour the cheques 
Banker - obliga- ]jy Id-, customer so long as his 

ciision^ri tbcqiies balance is sufficient to allow the banker to 
do so, fyrovtded that they arv presented 
iVithin if rcasonahle time ajicr the ostensible dates of their issue. 
This duly is also imposed upon him by bee. dl of the Negotiable 
Instrument'' Act, l^^l, wdiich runs as follows:—“ The draw^ee 
of a checpie having sufficient fund" of the drawer in his hands, 
propelly applicable to the pa 5 ’mLnl of such che(]ue, must jiay 
the chM]nc wdicii duK requiied so to do and in default of such 
paymtnt must compensate the draw^er for any loss or damage, 
caused by such default.” There does not appear to be any 
corresponding section in the Bills of Exchange Act, 1S82, 
hcncc onL‘ might say that the position of a banker in England 
in this 11 "pect is slightly better than that of his confreres in 
India. 

This implied obligation on the part of a banker to honour 
his customer’s cheques drawn on his account current may be 
extend('d b> an agreement, express or implied, to the amount 
of overdraft agreed upon, otherwise the banker is not liable for 
dishonouring his customer’s cheque for the meeting of which 
the latter has not sufficient funds with the former. 
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Two pointb need a passing notice in connection with this 
duty of the banker- They are based upon 
Presentment ol the Customs of the bankers:—1. Unless a 

cheques v<ithin n. 

reasonable time. chccjue is presented within a reasonable time 
after the ostensible date of its issue it will 
not be honoured. Generally speaking, a cheque presented six 
inonth'^ c»r niori^ after tlie date of its issue is considered a stale 
one. Some banks in Knglaud require cheques to be presented 
within twiht months, but in India a peiiod of six months is 
fM‘ner:dl\ coiisidcrid uasonable. The bankei,atan\ rate,must 
allow a lui-'onable ptiiod duiingwhu h cheques drawn upon him 
shmild 1 h j*ii,>icntcd and such peiiod may varj in accoidancc 
with th' custom and piactice pievah nt among the bankei 

J. The hanker on whom the chccjue is drawm should 

, , hav(‘ a reasonable lime io hlatc the Junds 

to ha'e . .. . 

lodsonabit iiucloi infofhccttdit of the customct s account 

tredjtin. fnntis be hc/on they can he drawn against. The 

foic iiif\ be question, wliat is a reasonable time, depends 
drawn ^Kain't , it 

upon the cucunistanccs in each case, in 

actual jiractice gcneially no dilliciiltj arises as well-organized 

banks 111 these days take vci\ little tune in inakiiig the neccs- 

.sar\ entiles in their books. Ilowivoi, in the absence of a 

special agieement, express oi implied fioin previous dealings 

betw'een the banker and his cu'-tomer, a bankci is not 

bound to credit his customer’s account W'ith the amount of 

cheques or dmfts upon other banks sent in for collection before 

they ate realized. Nevertheless, he must place their amounts to 

the credit of his customers’ account within a reasonable time 

after realization, (iencrally, when such cheques and drafts are 

received from customers of known re-pcctability banks in India 

credit the respective accounts wnth the amounts before they 

are collected and honour cheques drawn against uncleared 

credits. It must, how^ever, be understood that in the absence 

of a special agreement to the contrary the customer is not 

entitled to treat cheques scut in tor collection as cash and 
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consequently some banks have a notice printed in their pass 
books and on their paying-in slip books asking their customers 
not to draw cheques against uncleared items of credit. In a 
recent case of I iiderword v. Barclay's Bank* 1924, the court 
of appeal made it clear that in the absence of an express or 
implied agreement giving the customer a right to draw cheques 
against uncleared items of credit a banker is entitled to return 
such cheques \Mth the mark “Effects not clcaied.’ If, 
how evui, the banker ism the habit of crediting such items 
as cash in the customer s pass book it appears that the customer 
unless there is a special ngicem-^nt to the contraiy is entitled 
to draw against uncleand credits nnd the hauler has 
no right to return such chc<]ue‘^ marked “ Effect not 
cleared. ” 

The only other question which remains to be di’-ciHsf'd in 
connection with the duty of a banker to 

wrongfuldishoaour. clic<iues K to state the con, '-luenco 

of wrongful dishonour. If a banker, without 
justification dishonours his customer’s cheque he makes himself 
liable to compensate the customer for injury to his credit: 
Marzetit v. Williams f The amount of compensation 
recoverable by the drawer of a cheque from the banker in case 
of wrongful dishonour is not limited to the actual pecuniary 
loss sustained by reason of dishonour. The words “loss or 
damage” u^^ed in Sec. 31, referred to above, do not mean only 
pecuniary los'^, but also loss of credit or injury to fcputation. 
Thus, the customer is entitled to claim substantial damages 
even if he has sustained no actual pecuniary loss, provided he 
can show* that his credit has suffered by the di-^honour. 
Theoretically, proof of actual injury is not necessary to 
warrant substantial damages; Robin v. Steward.l If the 
customer is a trader or a businessman, these damages may 

t (1830) I. B. and Ad 415. 

} (1854) 14 C.B. 395. 


(1904) 2KB 465,471. 
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be substantial; if he is an ordinary private individual, the 
court's reejuire some special grounds showing actual damage to 
credit before upholding any substantial claim- For instance, 
in a recent case of Sterling v. Barclay's Bank Ltd.* where the 
bank had wiongfully dishonoured its customer's cheque 
Mrs. Sterling was entitled to substantial but reasonable 
damages, w^hich were minimi'icd because Mrs. Sterling had 
had two cheques dishonoured before and also because a witness 
for the plaintiff had sajd that ‘‘ people in that particular trade 
did not think much of dishonouring cheques as they lived 
from hand to mouth." 

It may be added that the amount of damages will v 
not necessaril} be huge, only if the amount of the cheque f' 
dl^honclured is large, as, a person is suppo-sed to suffer more in ^ 
Cl edit if his cheque for a small amount is dishonoured than 
in iiv case of oni' for a large amount. In assessing the 
damages for injur)* to credit the courts give due consideration 
to various factors .'luch as hnancial position and business 
reputation of the customer and the customs of the trade to 
which he may belong. 

In the absence of an agreement, however, no ‘^uch duty 
rest's upon thi bunker to honour bills accept- 
ciled^^nr customers and made payable by 

the banker. But it may be stated that 
bankers as a rule are willing to render this service and 
therefore even a very slight evidence would be accepted to 
establish an agreement on the part of the banker to honour 
his customer’s bills domiciled with him. For instance, if a 
customt'r pays to his banker a sum stating that it is for the 
purpose of meeting a bill and the banker receives it without 
informing the customer that it will not be so applied, this will 
be considered as sufficient evidence of an agreement on the part 
of the banker to apply the money as (Srebted. If the banker has 




” The Accountaats' Jouraal, September 1930, p. 367. 
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habitually paid his customer’s bills, he will be taken to have 
agreed to continue to do as long as he has sufficient funds 
to the credit of the customer’s current account and has given 
no notice to his customer of his intention to the contrary. 

II. Another special feature attaching to this relationship 
is that bankers mav, in absence of an 

Bankers' Lien. 

agreement to the contrary, letain as a 
security for a general balance of accounts any goot/s ami 
securities hailed to This right to ict.iin goods 

is known as lien. The term ‘general lien’ which bankers, 
factors, wharfingers, attorneys of HighCouit and policy-biokcrs 
may have is used to distinguish it from the particulai lien 
of a craftsman on goods on which he has expended labour, 
time or money such as the piece of cloth made out of the yarn 
supplied to a weaver by his customer when the latter his not 
paid the weaving chargcb, A general lien, therefore, ^ onfers 
a right to retain goods etc. in respect of tlie geneial balance 
due by their owner to the banker. It extends to all st'ciuities 
and goods placed in his hands by his customer, which arc 
not specifically appropriated. The banker can avail himself 
of them to liquidate a general balance due from the customer 
either at the time when the security wa-- deposited, or at any 
time, w'hile it lawfully remains in the banker^’ hand^*. The 
Indian Law, besides permitting the banker to exercise hii lien 
in case of all those secuiities which come into his po'jsession 
in his dealings as a banker wnth his customers, also extends 
the right even to goods, unle-ss, there is a contract, express or 
implicfj, inconsistent wdth the lien. 

As fallback as the middle of the 19th century it was 
judicially decided that “ bankers most un¬ 
pledge* doubtedly have a general lien on all sccuri- 

ti^llll deposited with them as bankers by 
a customer unless'there Be an express contract or circumstances 

* Indian Contract Act, S. 171. 




BANKER AND CUSTOMER. 


47 


that show an implied contract inconsistent with lien,” 
Brandao v. Barnett.* This general lien of the banker is 
regarded as something more than an ordinary lien; it is an 
implied pledge. The distinction im not material in the case of 
bills, notes and cheques, as under Sec. 43 of the Indian 
Negotiable Instruments Act, the banker being regardi'd as a 
holder for value to the extent of the sum in respect of which 
the lien exists, can realize these when due ; but in the case of 
other negotiable instninu^nts, c.g., bearer bonds, coupon*?, and 
share warrants to bearer, coming into the Kinkci*s hands 
rendering thimi liable to the lien, the character of a pledge 
enables the banker to sell them on default if a time is fixed for 
the repayment of the advance, or, wdiere no time is fixed, after 
request for repayment and reasonable notice of intention to 
sell: (Burdick v. Sewell I) and apply the proceeds inlitjuidation* 
of the amount due to him. The right of sale does not, however, 
extend to other securities such title deeds or documents of 
title to goods. In such cases he has only the right to retain 
the instrument till the amount due to him is paid. Rven in 
case of negotiable securities lien cannot bo exercised if the 
instruments were placed in the banker's hands for a special 
purpose only. 

No special agi'eement is necessary to create the light of 
lien though it may be and often is expressly conferred by 
agreement. If it is to be definitely excluded it can be done by 
mutual agreement or by circumstances which are inccmsistent 
with the right of lien. Where securities are deposited for 
securing a particular loan no general lien can he exercised 
upon them. For instance, a deposit o^ ornaments or securities 
with a banker as security for debts due from his ciT^tomer 
to a banker, is subject to the banker's lien for the 
customer’s general debts owing to the, banker unless the 
customer can prove an agreement 01 ^^ thi* part of the banker 


(1846) 3 C.B. 519. 


I (1884) 13Q.B.D. 159 
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to give up his Hen. No such lien can be claimed, however, 
in case of security restricted to a specific amount of debt* 
Where a customer had deposited a life policy with his 
bankers accompanied by a memorandum of charge to 
secure overdrafts not exceeding ^"4,000 together with 
interest, commission and charges, Mr. Justice North held 
that the bankers* lien was limited to the amount specified: In 
rc. Bowes, Earl of Strathmore v. If the securities so 

deposited are left in the banker’s hands after the loan secured 
is cleared off, these securities may become subject to the 
general lien, as the customer, by leaving them may be taken to 
have redeposited them. 


Banks generally receive for safe custody customers’ 

^ valuables, such as plate, securities etc. 

Banker‘s Lien articles being regarded as those left 

and tbc Safe Cus- r -r 

tody deposits banker for a specific purpose, 

are not subject to the banker’s general lien, 
and a contract to the contrary is implied (Dratidao v. 
Barnett.) This is the law either because the banker in 
receiving the securities or valuables for safe custody is 
supposed to be acting as a bailee and not as a banker, or 
because the receipt for such purposes involves an implied con¬ 
tract inconsistent with the assertion of lien. If, however, 
negotiable securities deposited for safe custody have to be dealt 
with by the banker in the ordinary course of his business as a 
banker, then the lien will arise. In case the securities and 
valuables are put In a box and kept with the banker merely 
for safe custody then the banker being in the position of a 
bailee cannot in any circumstances have a lien on them. It 
the bailor no title to the valuables deposited th$ bailee 
cannot exercise any right of lien, and if it can be shown that 
they had been stolte or misappropriated^ the banker hold¬ 
ing them will be co^pltllcd to hand them to the true owner, 


(1886) Ch. D. 586. 
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whether or not the receipt of the defaulting customer is 
obtained. The issue of the safe custody deposit receipt alone 
is sufficient to imply a contract to the contrary as the banker 
thereby admits that the deposits are for a specific purpose. 

In Leese V* Miirfin* it was held that a banker, who accord¬ 
ing to the u^ual cu'jtom in London between bankers and stock 
lookers ni n3e advances upon the security of share certificates 
and othei luopi ily deported with him, did not have a general 
hen on boxc- and th»‘ir content'^ di‘posited ith him for con- 
veniciK and ^afe custody bv the btock broker. Similarly, in 
Butnii of AfnL(T Cohen,^ the court held that where docu¬ 
ments had biMi <^riginall> delivcn-d by a cu'^tornei to a bank 
for safe cu'^tod) .indthe ciislomei subsequently became a party 
to a void a^iuomcnt purporting to cli iigi' them, the banker did 
not have inv lun ovt'r those documents. 

When bonds arc deposited with a banker who is authorw- 
I-ien aiiAche to coupons and CfJlect them 

bonds and coupon^ the lien attaches to the brmds as w^ll a& 
depobiteci for cm coupoii^' bccdusc thc} comc iiito hib haiids 
as a collecting banker. r>ut if thc bc»nds are 
deposited mi rcl\ for safe custody and the customer cuts olT the 
coupons and liand'^ them to the baiikei for colh'ction thc hen 
can bi ex- n i rd only on thc coupon^ and thc*ir proceeds 
which corn Mnto hib hands as a collecting banker. No hen, 
howxwcr, will arise in respect of the bonds. In Jones v. 
Pcppercornc] the general lien was upheld because thc brokers 
had been given powers to sell the securities deposited. But 
no lien will arise over the bonds, if there is evidence 
from the terms of the receipt given by the banker that the 
securities arc received by him expressly for safe custody, as, for 
example, if the receipt specifically acknowledges that the bonds 
arc to be held by the banker for safe custody. The general 

* (1873) L R. 17, Eq. 224. 1 (1909) 2 Ch. 129* 

t (i858) 28L,I.Ch. 158. 
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lien applies to bQls, cheques, moneys entrusted or paid to him 
as well as goods that come into his hands in his character as a 
banker. 

No lien can arise in respect of documents or valuables left 
No lien on docu- ^»^<^dvertcnt1y with the banher, or un pro- 
ments or valuables P^^ty which is placed in his hands with the 
left in the banker's object of covering an advance w hich not 
hands inadvertently, granted. The banker will not get .-^iich lien if 
he knows at the time of the deposit of the secuiitie^ or valu¬ 
ables that they arc not the property of his customer. could 
enforce his lien against the true owner piovided the latter had 
given his consent or was aware that the securitic-^i weic being 
deposited with the banker. It is* usual that in the case of negoti¬ 
able securities the banker is able to enforce his hen although 
the securities may belong to a third person, as he 'S not then 
necessarily affected with notice of adverse ownership, 

A banker has no right of lien in respect of money deposited 
by d customer or a credit balance earmarked 
or bills deposited by a customer for a Specific purpo'^c nlthough 
lot a, specific pur- the lien could be exercised if the banket had 
no express or implied notice of the purpose 
of the deposit. The implied general lien for balance of accouiu 
is not allowed where securities are specifically depo-itcd as 
cover for amounts owing. Thus, on the dishonoin of .1 docu¬ 
mentary bill, the bank is not entitled to appl) the secu¬ 
rity accompanying the bill to any other debt due from the 
customer for whom the bank discounted the bill. iMtham v. 
Chartered Bank of India.* Whether securities deposited to cover 
a specific advance and after repayment of that advance, remain¬ 
ing in the bankers’ hands, are subject to a general lit n for a 
hal anr-R due to the banker, seems somewhat doubtful. It was 
doubted at any rate in Jones v. Peppcfoome (supra ); but in 
V/Hkiiaon v. Lotidon and County Ekmk it was assumed 
throughout that a customer who deposited securities as cover 
~(1874) 17 Eq. SOS. 
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for particular advances was entitled to claim them back on the 
payment of those advances notwithstanding that he was still 
indebted to the bank. But if the securities so deposited are 
consciously left in the banker’s hands after the amount secured 
is cleared off, these securities may become subject to the gene¬ 
ral lien as the customer by leaving them with the banker may 
be understood to have re-deposited them. On the other hand, 
if, upon sale of the securities deposited for securing an advance, 
there is a surplus remaining, the banker may have a right to 
set off such surplus a.^ against other suras due on general 
account, {hire. London and Globe Finance Corporatton).*‘ 

No lien arises on the private credit balance or the deposit 
account of a partner in K-spt^ct of a debt due from the hrm as 
the credit on th(; one hand and thi' li.ibility on the other do 
not exist in the same rights. Similarly, a banker cannot '-rt off 
any credit balance of a partnership account against moneys 
advanced to one or more of its partners on their piivate 
account. 


The bankers’ right of lien is not barred by the Law of 
Limitation. The effect of the Limitation 

Bankers Lien personal remedy and not to 

and the Limitation • ^ , 

discharge the debt. Consequently U does 
not affect property over which the banker 
has a lien. However, in the case of .securities relating to 
land, in which the remedy is barred after twelve 3 ears the 
right of lien cannot be exercised in England. 

No lien arises in respect of an advance of a specific amount 
^ ^ made for a definite period until the due 

amoaDts m! dua.*’" a® ‘here is no debt owing till then : nor 

can the banker retain moneys of the 
customer against bills discounted by him for the customer, but 
not yet due, except perhaps in the case of the customer’s 
bankruptcy. 


(1902) 2 Ch. 416. 
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III. As the disclosure of matters relative to the customer's 
fmancial position may do considerable harm 
Secrecy of iiie hjg credit and business the banker 
account should take scrupulous care not to disclose 

the state of his customer's account. This 
obligation on the part of the banker, although recognised in 
practice was not legally imposed on him till l*J24, when 
Tounticr casc^ added this term to the implied contract between 
banker and customer, whenever and however that lekitionship 
was constituted. It requires that the banker must not itis- 
close the condition of his customer's account except on reason- 
able and proper occasions. 


Reasonable an 
proper occasions 


What IS to be regarded as a reasonable and a proper 
occasion ? Answering questions by a pro¬ 
posed guarantor, or under compulsion of law 
can certainly be cited as instances of proper 
occasions. Similarly, w’hen an overdraft is guaranteed, it 
would seem that the guarantor has a right to be informed of 
the cxt(mt of his liability and the banker is justified in di.sclo-*- 
iiig to him the condition of the customer’s account as far as is 
neccssarj for this purpose. It was considered an uncodihed 
duty of a banker to answer inquiries regarding his customer b 
general position and character put to him hy a person contem¬ 
plating business relations with that customer: Robshaw v. 
Smith. \ 


It was believed by some that in answer to the inquiries 
from bodies such as the Trade Protection 

Limitations on Societies the banker might give general 
banker's obliRalion . - j- u- x > r- 

as regards secrecy information regarding his customer s finan¬ 
cial position while * others were of opinion 
that no exception should be made in their cases. The general 
view accepted until recently that the banker wDuld not make 
himself liable for slander or libel in any case where he bonafide 


(1924) 1 K.B.4C1. 


f (1876) 38 L.T. 423. 
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answered such inquiries made by persons really interested, 
provided he confined his answers to the facts within his 
knowledge, has been modified by the decision in Totmiicr v. 
National Provincial and Union Bank of England,"^ Before 
this there had been no conclusive or effective judgment on the 
question of limitation, if any, on the banker’s obligation to 
maintain secrecy with regard to his customer's account. The 
effect of this decision maj' be summarised as under:— 

It is an miplied term of the contrcict between banker and 
his cusbuner that the hjrmer will not divulge 

Occabions jqsIi- ^ 

(lisclosuie. third persons, without the express or 

imjilicd consent of the latter, the state of his 
accounts. For iii^^tancc, in c.iscs where the customer has 
given his b.inkor as a reffTcnce the latter will be full\ justi¬ 
fied in answering all the tiade references invited by the 
customer. Another exception to the banker’s obligation of 
secrecy with regard to his customer’s account is when he is 
compelled to disclose the state of the account by order c>f the 
court. Again the banker will not make himself liable for any 
slander or libel if he divulges the .state of his customer’s account 
when he is under a public duty to disclose (c.g.,) in cases of 
danger and treason to the state- Lastly, when the piotection 
of the banker’s own interests legally requires it action 
against the customer for money due) he will not make himself 
liable by di.sclosing the state of his customer’s account. 

Bankers have, of course, always acted honourably upon the 

- principle of treating their customers’ affairs 

Common courtesy. , __ i i j- i • .i_ ■ 

in confidence and only disclosing them m 

exceptional and ju.stifiable circumstances. All the same there 

is a well recognised practice among bankers themselves 

generally described as * a common courtesy’ I whereby a 

bank desiring information (e.g., as to the credit of a proposed 


* (1924) 1 K.B. 461. 


t See Appendix A form No. 5. 
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guarantor or surety, or of an acceptor of a bill under 
discount, or of a bill accepted by the customer of another 
bank) enquires of the other bank. Information given in 
response to such enquiries is given confidentially and is 
worded with scrupulous care so as to disclose no more than the 
general position of the customer. Such cases arc, it is pre¬ 
sumed, supported as permissible by reason of the implied 
consent of the customer derived from evidence of a well-known 
practice among bankers and the circumbtaners giving rise to 
the enquiry. In case the banker decides to give information 
regarding the state of his customer’s account, he slioukl first 
see that he adheres to facts only as disclosed by the account 
and not to the rumours that may be aJloat regarding the credit 
of his customer. Secondly, such information should be given 
only to a fellow banker or to a person authorised by the 
customer to receive such information, and that also in con¬ 
fidence and without j)rpjudice. It should be as far as possible 
very general so as to avoid any liability, because a banker, his 
officials and bcrvants are, as to any claims for defamation oi for 
fraudulent misrepresentation, in the ^nnic position as any other 
member of the community. In addition to the liability to the 
customer on account of unjustifiable discloburt* of his account, 
the banker will make himbell liable to the party to whom the in¬ 
formation is given, to compensate for the loss which the latter 
may suffer on account of having relied upon the information, 
provided it is proved that the banker gave the information know'- 
ing it to be wrong or without having justifiable rea'^on to believe 
it to be true. For instance, if with a view to oblige his customer, 
the banker knowing fully well that his customer is in financial 
difficulties, gives a very favourable report on him to a person 
who relying on the report extends credit to the customer and 
loses money, the banker will be Ifable to compensate him for 
the loss he suffers. On the other hand, if he speaks too 
unfavourably an action for libel ma^ be brought against him by 
the customer. 
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Obligation to 
secrcry (ontmues 
even after tlie clob- 
10(7 of the accojDt 


The obligation on the part of the banker to obset^^e 
secrecy doeb not end with the closing of the 
account; but in England in order to make 
the banker liable for damages the disclosure 
must be in writing and signed by the banker 
against whom damages arc claimed. To 
escape liability bankers in England would omit to sign letters 
and inr'jiioraudci in which confidential reportb were given. But 
it hab liecn legally recognised that the signature of a bank 
employee, a manager, to any uprcbcntalion on which fraud 
15 bnsi d 1 ' iii)i a sullicicnt signnluie to suppoit an action against 
the hank ioi any false representation as to the credit or finan¬ 
cial alnnt\ ^ 1 aiiothoi person. 


With d view to give only such information as is absolutely 
ncccssaiv while rctuining chetjucb diaw^n upon them unpaid, 
bankcib gmeially u^e the follcnving abbreviation:—‘‘N/S, 
which mean', ‘not siifticu nt tundb' or “R/D,’* wdiich stands 
for ‘nfci to diawei.’ \laikiiig> with the same effect are: 
“ E. 'elL-ct not cleaicd): “ N. JC/* (no effect'.), etc. 


1\ Aiiothei important spi Cl il feature of this relation- 
bhip lb that as long a-, the relation of banker 
KiKtit uiiixe and customci exi'.ts the banker has the right 
incidental cIkk.c . claim incidental charges. In England and 
in some other countiics, if the cubtomcr is 
unable tt» keep a remunerative credit balance he is required 
either to pay a certain sum per year or a certain percentage 
say J to J p. c. on the turnover of his account during the year. 
In India bankers charge Rc. 1 to Rs. i on overdrawn accounts 
per half year, but such charges do not contribute an apprecia¬ 
ble amount to their profits. The chief reason for this 
distinction is that in England the customers make use.of 
cheques much more freely than they do in India hence the 
trouble to which bankers in India are put is comparatively less 
han that experienced by bankers in England- It may also be 
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due to the fact that b^nks in India wanting to encourage the 
opening of current accounts either make no charge or only a 
nominal one. 


To charge com¬ 
pound interest 


V. The u‘lationship also implies payment of interest with 
half yearly rests. In the absent c of an 
express or implied agreement to the contraiy 
only simple interest is allowed on debts due 
to non-bankers, but ns it is the practice of bankei- to charge 
interest every half y(*ar, the) can chaige compr^und inlerc'^t 
unless thcie is an agreement to the contrniy. How cm r, some 
bankers charge intere&t on overdrawn account^ at Iht end of 
every quarter or month. This can be JU’^tlfi^'d onl\ if the 
customer has agreed to pay interest tjnaiterl) oi monthly, 
otherwise the banker is not entitled to do so. 


VI, The last though not the least impoitant feature of 
this relationship is that eve n if three years 
Limitation period go bv without the custoniei’s diawmg any 
deposits money or receiving interest on balance, 

or receiving an acknowledgment of the 
debt from his banker the debt is not tiinc-baru'fl. Thi*^ 
feature, distinguishing between debts due fioni bankers 
to their customers and the ordinary commeicial d( bts is the 
result of the decision in Joachimson v. The Swiss Bivikiug 
Corporation. The farts of the case were:—A partnership 
having been dissolved by death on August 1st, 1914, the 
question arose whether the sura of A" 2,321 standing to the 
firm's credit on current account at that date, no demand for 
the payment having been made, constituted at that time, an 
immediately recoverable debt affording a cause of action to the 
firm for money had and received. And the opinion of the 
court, as enunciated by Bankes L. J., was Wo all think a 
demand is necessary/' This ruling has changed entirely the 
law on the subject according to which in the case of a promise 
to pay m demand no demand was considered necessary and 
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therefore the period of limitation was regarded to have com¬ 
menced from the date of the debt and not from the date of the 
demand. It is for this reason that Mr. Justice Roche, a 
commercial lawyer and a judge of great repute who tried the 
above case in the first Court decided that the amount was 
immediately recoverable and could be sued for without any 
previous demand. The judgment of Bankes L. J. referred to 
above will have an important effect upon the dormant balances 
lying with the bankers for a long time*, as it will no longer be 
possible for them to claim the benefit of the limitatiou period 
from the time of the receipt of those deposits. 

With regard to the effect of the Law of Limitation in 
, . the case of fixed deposits the oinnion is 

I'lxed ilepohiis 

divided. According to some no distinction 
should be made between fixed and current deports, r.c., m the 
case of fixed de|)osits also the period of limitation will not run 
until the customer has made a demand upon the banker asking 
him to pay the deposit. According to others, if the customer 
has given notice to the banker that be (the customer) will 
withdraw the deposits after a specified time, the limitation 
period will begin to run from the expiry of the '^pecitied time. 
However, if the return of the deposit receipt, which may take 
the form of a mere receipt or a voucher, is made a condition 
precedent to the withdrawal of the money, its return fixes the 
starting [loint of the period of limitation. But in case of 
an overdraft granted by a banker to his customer the period 
will run from the time the overdraft is made use of unless it is 
extended by an acknowledgment in writing by the debtor or 
his agent. If the money be paid on deposit account, lime, it 
seems, does not begin to run until demand, and the same in 
the case of money or goods left for safe custody.* 


• (Fo/ey V. 2 Il.L. Car. 28 
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BANKING ORGANISATIONS. 

' J'lt though few,’* is as true in banking oiganization as 
in ail) other sphere. Instead of having many petty institu¬ 
tion-* e ich one independent of another, it is better to have the 
banking hj-^.incss of a groat counti) concentiatod in the hands 
of a 'in,ill number of banks with many branches. No doubt, 
banking business can be carikcl on by individuals, by partner¬ 
ship-. ' lOmctimes called firm^) and corporations, in these days 
of la*gL scale business individual-, cairying on banking in the 
proper '*ensc of the word are m a very negligible minority 
which Is diminishing in impoitance a^ is evident from the 
following table :— 

Banks m Enciland and Wales, 


\u' 1 ol Jciint slo*.i 



1 Wales, (exi ludin^ I’le 

1 Lank ol hn^laiiu 

n illK u- Ol 

uanKb 

(firms) 

Vin miijinns 
of/s) 

189: 

<j9 I 

455 

1 JS 

70 

190j 

Jj 

627 

12 

27 

i9n 1 

37 

992 

7 

33 

J9:i 

1 

:o 

1 

1074 

5 

48 

192*1 

1 

lb 

181J 

4 

30 

i9.y 1 

17 

1892 

4 

30 

1930 1 

V 

1976 

4 

26 


Unfortunately similar statistics regarding Private Banks 
in India are not available. Still, it may be hazarded that the 
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private banker if not yet extinct is doomed to fall in the 
background with the rapid progress of the Joint Stock banks 
owing to their greater stability and more scientific management. 
The development of Joint Stock banks in some of the leading 
countries may be well realized by the following table* :— 


(. oilntry 

' Oankh (Total 
Number) f 

1 

Capital and 

1 Reserve (in mil- 
j lions of /s) 

Depo*-its (in 
millions of ■(,s) 

— _ _ __ 


1 


UliiU 

1 

30,100 

J 1,052 

&,oco 

1 ^niti K njdoin 

9,550 

180 

2,225 

1 

5,900 

110 

410 

Canada j 

1 

1 1.450 

25 

450 

Australia 

2,500 

59 

374 

Indn .. 1 

1 

(39 

17} 

163 


Beasons for the dwindling! importance of private banks. 

1 I ('in the above two tabks it i*^ <jiiit(i clear that the Joint 
Stock juinciple is being increasingly aiipliid to the banking 
business in India as well as most of the impoilanL countries of 
tin woild. Why is the private bank on its last legs \\hile the 
Joint Stock bank is progressing The reasons an; not far to 
seek, hirstly, production on a large scale has led to a demand 
for credit facilities for very large amounts which the private 
banks with limited icsourccs are generally unable to meet. The 
capital of a private bank is bound to be comparatively small as 
it is limited to the amount subscribed by its partners whose 

A kr«,erve Bank for India and the Mone\ Market, by B K Uada- 
clianji, p 13 

t The azures given above, though not quite up-to-date arc believed to 
’e for a jecent year (probably 1927), It may, however, be remarked that the 
numbers jti Column 1 ajjainst United Kingdom and India are those cf banking 
offices and not banks. 

t Excluding those of the Exchange Banks. 
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number cannot exceed ten (Indian Companies Act, 1913, 
Sec. 4). The Joint Stock banks, on the other hand, can obtain 
a large amount of capital as there is no limit to the number 
of shareholders in such institutions, and because, their shares 
are of small denominations, a provision which enable^ persons 
of small means to buy their shares on which liabilitv \> gene¬ 
rally limited to the e^itent of their face-value. In thf^ case of 
private banks, on the other hand, only persons who can invest 
fairly laige amounts can become thtir mtmbci^. Moreover, 
as the liability of the partners of a fiim is genciallv unlimited, 
persons unabh to tak(' an active part in the biran« of a 
private bank are, except in very rare cases, leluctant to Ik come 
partners of such concerns. In Tngland according to the 
Limited Partnersliip Act, 1907, however, the liabiliU lI one or 
more mernliers of a firm can be limited to tho amount of the 
capital he or they have contributed to the fiim, pioiided that 
there is at least one general or unlimited partner who will be 
liable to the full extent of his separate estate for the dt bts of 
the partnership. V limited (or a sleeping) paitncr is d barred 
from taking pait in the management of the firm, oi he will 
become liable as a general partner for all debts and obligitions 
of the firm contracted while he so takes pait in the minagc- 
ment. He may, how( ver, occasionally inspect tin u count 
books of the firm and advise his other partner oi partiui's. 


Secondly, banking is a very delicate bubincss; the whole 
of its structure rests on the foundation of the confidence of 
depositors and on* e that ib shaken the entire structure is liable 
to fall to the giound. The large subscribed capital of the 
Joint Stock banks and the publicity which they give to their 
accounts go a long way in inspiring and strengthening this 
public confidence in them and therefore, they are able to 
attract much larger amounts is deposits than the private 
banks whose prosperity to a large extent depends upon their 
local reputation. 
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Thirdly, the bigger the bank the mor(‘ effectively the law' 
of averages applies to its transactions, particularly, toils losses. 
The largi r the total assets the smaller is likely to be the pro¬ 
portion of lo'5'^es and consequently greater is the security for 
depositors of big Joint Stock banks. 

Fourthly, Joint Stock banks with their large working 
capital are in a position to meet the ie(|uirements of customers 
who sometimes keep large balances and at othci times need 
overdrnft facilities for large amounts which is not po.'i.-iblc for 
a private hank with limited resources to piovide. Transactions 
of such a cudomor may sometimes upset the business of a 
piivatc hank hut in the case of a Joint Stock hank having many 
big custoinei^ the law of average^ will apply. This has led to 
the concentration of capital in a few hands, a tendency which 
i;> cvid( nt in almost t'vcry department of commercial activity. 

In - pile of the several advantages, viz., the saving in 
admini'-ticitive cost^, the greater scope for concerted action, 
the greater dt‘grce of efficiency and uniformity, the tendency 
towards amalgamation is not an uniiii\ed blessing as according 
to some it may lead to the whole banking business of a country 
becoming the monopoly of one or twn banks. However, if the 
movement tjf concentration of this business is not carried 
beyond reasonable limits it strengthens the position of the 
amalgamated institutions. On the other hand, amalgamation 
in banking business may make competition in banking keener 
chan ever, since it w'ill be the aim of the larger banks to be 
equally represented throughout the country, however small the 
place and few the opportunities for banking expansion. The 
safety of an individual bank is likely to become linked with 
the safety and prosperity of the system as a whole. A 
member of an amalgamation of banks, though individually 
sound enough, cannot but succumb, once it becomes known 
that the amalgamated concern is a part of a chain that has * 
become weakened to the breaking point. In such a case 
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when the head office will close the branches must also 
automatically pull down their shutters, though many of them 
may be solvent so far as their local business is concerned. An 
independent banking institution, >\hen entering into affilia¬ 
tion with a group oi chain, should consider most caiefully 
whether such affiliation will result in increased strength or be 
a source of utakness. An announcement in the Hna-^e of 
Commons in 1924, by the Chancellor of Exchequei forbad* any 
further amalgamation among the existing Joint Stock banks in 
England. 


The Joint Hindu Family Syetem. 

In spite of the expected development of the Joint Stock 
banks, even to-day, except m our large cities, banking business 
is largely carried on by private banks which arc mostl); ov\ncd 
by Joint Hindu families, and not by paitner^hips, TJk most 
prominent of these are the Vaisliyas, the Jain-*, th»' Marw jus 
scattered in all parts of India, the Nattukottii Che ttis m the 
Presidency of Madras, the Kbatris and Auroras m the runjab, 
and the Multanies in Sind, Cujarat, and the North West 
Frontier as well as the United Provinces. The system hears 
striking resemblances to our modern Joint Stock banks m more 
than one respect. It continues from time to time, it has a 
distinct existence as known to law, and the departing of 
persons or the coming in of perbons makes not the slightest 
difference to the continuity of that body, just as any changes 
in the staff of a banking corporation do not affect its existence, 
[t is represented, like banks, by managers (kartas) who carry 
an the business of the corporation. All the individual members 
af the family exist only in the genealogical tree and nevei in 
ictual life. Generally it is the male line that is taken into 
iccount. 


The Joint Hindu family system enables the capital 
of a family to remain undivided which 
helps to inspire public confidence in it 


Its advantages. 
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Moreover^ its members can keep in close touch and maintain 
personal relation with their customers, and, in this, they 
certainly have an advantage over the Joint Stock banks 
carrying on their business as public companies. Nevertheless, 
it is regrettable that most of the Indian private banks, unlike 
those in England and other occidental countries ha\L not yet 
adapted themselves to modern reejuirement*?. As an illu^liition 
it may be mentioned that until recently few private bankers in 
India issued j^rinted che/jue forms, probably with a vi^ sv to save 
their cost. Although their time-hoiiour(‘d hundi system !•> still 
in existence, it is to be confessed, that it cannot ataud any 
comparison with the western up-to-date cheque system. The 
private banks in b-ngland, on the other hand, supply then cus¬ 
tomers with printed che«jue books and render such othti vM'vices 
as are pcrform(‘d by the Joint Stuck bank. Further still, 
although not Icgall) bcnind to do so the English private Ijanks, 
with a view to inspire public confidence have begun to issue 
balance sheets duly audited by well known accountant. 


In England, from 1708 until the passing of the Joint Stock 
Companies Act of 1857, banking paitneinhips 
Number of part- Qf six partners were jllowed. 

bank. ^ Qf 1557 raised this number to ten 

at which figure it stands even to-day but 
the increase did not affect the note-issuing banks whic h even 
now’ are governed by the provisions of the Bank Chailci Act 
of 1844, Sec. 18 of this Act requires them to send in eeitain 
returns regarding their note-issues to the Commissioaeis of 
Stamps and Taxes. 


As in England, banking firms in India cannot have more 
than ten partners.* If they exceed this limit they become 
illegal and cannot enter into contracts; they can neither sue, nor 
be sued. 


The lD(3ian Comiianies Act, 1913, Sec. 4 (3). 
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Ever}'one carrying on the business of banking in England 
and Wales is required to make annually, 

Private banks to ^yithin the first sixteen days of January, a 
supply certain in- % ^ , 

formation. return to the Commissioners of Stamps and 

Taxes of his name, residence, occupation and 

the name of the firm under which he carries on his business 

and of every place where he carries on such business.* 

The above information is usually published under the 
,, authority of the Commissioners of Stamps 

Its publication. . — . . , . . , 

and Taxes in newspapers circulating in the 
locality, or localities, in which the private bank carries on its 
business. The object of this publicity is to keep persons 
dealing with the bank informed of its position. In this country, 
private bankers are not required to supply any such informa¬ 
tion, but it would, nevertheless, be very desirable that state¬ 
ments showing their financial position should be regularly 
issued by them and published in the newspapers of the part of 
the country in which they carry on their business. 


Where the business is to be carried on by more than one 
person the terms of the agreement between 

W ritien partner- partners are stated in the Partnership 

ship agreement— 4. c x- . r 

Its acivantapes. Agreement. Sometimes, on account of the 

most friendly relations existing between the 
partners at the time of the starting of the business, no proper 
agreement is made, but generally, the absence of a proper 
agreement in writing has caused more harm than good. 
There arc certain distinct advantages in putting the terms 
in black and white. Firstly, there may be a genuine mis¬ 
understanding of one ! or more of the terms by some of the 
partners. However, when they are put in writing, all the 
partners can read them carefully st their leisure, and in case of 
some misunderstanding no difficulty arises to get the same 
cleared as at that time, the relations between the partners are 


Sec, 21 of the Feel’s Act of 1S44. 
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cordial, and rhcrcforc, the spirit of give and take rules supreme. 
Secondly, the effect of the projwsed change i.s not fully 
mrasiin'd in terms of money before the business has been in 
existcnci' for some time, and therefore, the quo'^tion of a 
paiticulai partner benefiting to the extent of a considerable 
amount by the change cither in the terms or, in their 
interpretation, does not arise. Thirdly, in case of any dispute 
between tin p.irtiu'rs, the written terms enable the same to be 
settled without any prolonged litigation which is bound to 
result by the .itteinpts of difft n‘nt paitiicrs to prove their 
did’eient vi i-iinis of the terms of the partnership agreed upon. 


ili(* KvitneiMii; 
A^n ement 


The piiilmr'hip agreement should slate clearly the terms 
agiecd upon as regards the persons who are 
M.un ii.iif to foiiii the partnership, its capital and in 
what proportion it to be pro\ided, tin 
rate of inteiesl, if any, to be allovved on the 
jiiiitiuu-i’ « apital, division of profiN ami losses and restrictions, 
if am, In he placed on the pow'cis ol one or moie paitners. It 
is also V* rv desirable to ha^e in the partnership agreement 
provision'- for dissolution as well as contingencies such as the 
retirement, or, the death of a partner, and the admission of a 


new' partnt r. 

We give below a few general principles of the law' of 
important vnaci Partnership as tar as they govern the 
pics of the la^^ of relations bctvs'cen the partners of a banking 
partneiship firm and its customers. 


The three main principles which govern the legal relation¬ 
ship between the partners of a banking firm and its customers 
arc:— 

1. “ Each partner who does any act necessary lor, or 

usually done in, carrying on the business oi 

A partners piw01 ^ partnership as that of which he is 

to bind co-partners. i i_* j ^ 

a member binds his co-partners to the same 
extent as if he were their agent duly appointed for that 
5 
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purpose.’** If a partner in carrying on the partnership busi¬ 
ness in the usual way docs something he thereby prhna facie 
binds his firm. Suppose, for instance, Vaidya and Joshi, are 
two partners of a banking firm “ Vaidya and Joshi *’ and Vaidya 
in the ordinary course of the business of the firm endorses a 
bill in the name of the firm and discounts it with De^^ai with¬ 
out Joshi’s knowledge. If the bill is dishonoured, then, on 
account of Vaidya’s endorsement on the bill being on behalf of 
the firm, both \"aidya and Joshi will be liable as members of 
the firm. Though the firm is not interested in th»* transaction 
it will be liable on the bill provided the holder did not know 
the circumstances under which the bill wa^ < ndorsed. 
Similarly, if a sum of money is received by Joshi on behalf of 
the firm without Vaidya's knowledge and is appropriated by 
the former to his own U'jC the partnership will be debarred 
from disowning its receipt. 

There is, however, an exception to this rule. The pirtncrs 
may by agreement between themselves res- 

An exception lo power of any of their number to 

the above rule. i . , ^ , 

bind the tirm. ror example, m thi*' above 

instance Joshi alone may be authorized to endorse bills in 

the name of the firm. Then if such a limitation of Waidya's 

authority is know’ii to Desai who discounts the bill with 

Vaidya’s endorsement on behalf of the firm, it will bind Vaidya 

alone and not the firm: Collen v. Wright A If the authority of 

a partner is so limited by an agreement, which fact is not 

known to third parties dealing with the firm, the firm cannot 

escape liability. However, the act done by a partner, on behalf 

of the firm must, to bind the firm, be within the scope of the 

ordinary business of the firm. Thus, in the case of a banking 

firm, if a partner purports to do something on behalf of the 

firm which is entirely outside the .scope of its business, he alone 

and not the firm will be liable. For example, in the instance 

* Indian Contract Act, Sec. 251. 

} (1S57) 7 K. A B. 301. 26 L.J.Q.B. 14. 
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given in the preceding paragraph if Vaidya anticipating a rise 
in the price of cotton makes a forward purchase of 500 bales 
on behalf of his hrm, the firm will not be liable for the loss, in 
case there is a fall in the price of cotton, on the ground that 
speculation in cotton is no part of the business of a banking 
conerrn. 


2. “ Every partner is liable for all debts and obligations 

incurred, while he a partner, in the usual 
Liability of out- business, by or on behalf of the 

partners. pattnership; blit a person who is admit¬ 

ted a-^ a paitner into an existing hrni does 
not thereby become liable to the creditors of such a firm for 
an}'thing done befoie lu* became a partner. A new jiaitner 
does not make himsi^lf liable on contract-^ entered into bv the 


firm be foie he became a partner, uiile'^s he u\pressl\ assumes 
liability for them. After his letireincnt or death a partner oi 
his Cblate doe^ not theioln cease to bt^ liable for debts oi 


obligations me urred by tlie firm before his retirement or death 
unlc ss its creditors oi depo'^itoi s cxpi essly release the outgoing or 
deceased jiartnci, oi until lluir deposits are paid oi renewed 
with the newl) constitutiJ fiim. Suppose, for instance, lliat 
one Mr. J. C^. l^ose deposits Rs. 500 for one year with a 
banking film named Mukci |ce iV Co, and Mr. P. Mukeriec, 
a partner of the firm, dies after six months. If on the 
maturity of his deposit, Mr. Bose either renews his deposit or 
transfers it to his current account, then Mr. P. Mukerjee’s 
estate will not be liable to Mi. Bose in case of the failure 
of the firm, it Bose is aware of Mukerjec's death at the 
lime of the renewal or transfer of the deposit. The liability 
will be extinguished, on the ground that the renewal or transfer 
of the deposit will be treated as a new contract with w’hich 
Mr. Mukerjee’s estate has nothing to do. In such a case the 
old contract is supposed to be replaced by a new one. The 


” Indian Contract Act, 1872, Sec. 249. 
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two principles stated above govern the liability of partners for 
debts and obligations of the firm whereas the third given below 
relates to compensation in case of any loss incurred as a result 
of negligence or fraud on the part of a partner in the course 
of the business of the firm. 


3. “ Every partner is liable to make compensation to 

third persons in respect of loss or damage 
Liability in cafse arising from the neglect or fraud of any 


of negligence or 
fraud of a co-part¬ 
ner. 


partner in the management of the business 
of the firm.”* The fraud complained of 
must be one committed in the ordinary 


course of the partnership business. For example, if a partner 
of a banking firm advised one of its customers to invest money 
in certain securities, as a result of which the latter suffers a 


loss, the firm will not be liable, on the ground that it is not in 
the ordinary' course of banking business to advise customers as 
to how they should invest their funds. The following extract 


from the judgment in Bishop v. Countess of Jersey \ indicates 


clearly the position :— 


" It is said that it is the practice of the bankers generally 
to invest the money of their customers for them. But 
it is notorious that their practice is not to act for their 
customers as money scriveners or agents generally, to find 
investments for their money, but if a customer sends them, 
with a power of attorney, a letter of instructions directing them 
to sell a particular sum of stock, they will do so; or if the 
customer wishes a particular investment of the funds, and 
directs them to lay out his money in the purchase of a parti¬ 
cular stock, and debit him with the amount, they will do so, 
and when they do so, be it observed, they do so ordinarily 
without a cheque, but on a particular letter of instructions. 


* Indian Contract Act, 1872, Sec. 250. 
p(1854) 23 L.]. Cb. 483. 
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But how does that practice apply to this case? It is not 
within the scope of the business of bankers to seek or make 
investments generally for thoir customers.” 

However, if a jjartner of a banking jirm receives money 
from a client of the firm with instructions to purchase certain 
specified securities on hi& behalf but invests it in some other 
securities the firm will be liable to make good such loss as the 
customer may thereby suffer. To fix the other partners with 
liability, notice of the breach of trust must be brought home 
to them individually. 

Banking Companies of Corpopations. 

Another kind of banking organi/iation in India i^ known 
as Banking Companies or Corporations. We shall now con¬ 
sider the iinj)ortnnt principles of law which govern this 
typt^ of organisation. 

Such corporations may be formed in pursuance of a special 
Act of Parliament or of the Indian LegiJa- 

lianks formed turc nr of Roval Charters or Letter‘d Patent, 
under special Acts ’ . j i i- /' 

or Royal Charters. o*" registered undei the Indian Com¬ 

panies Act, 1913. Ill modern limes very few 
companies are created by Royal Charters or Letters I’atcnt, 
Instances of banking companies created under special Acts of 
Parliament or of Indian Legislature are the Bank of England 
and the Imperial Bank of India the latter being governed 
by the Imperial Bank of India Act of 1920 and not by 
the provisions of the Indian Companies Act. Although 
the liability of the shareholders of the Imperial Bank of 
India like that of the shareholders of any other Joint Stock 
bank registered under the Indian Companies Act, 1913, is 
limited, the word ‘ limited ’ does not form a part of its name 
which is not the case with the banks of the latter class. 
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As already explained the private bank is gradually reced- 
Baoks Register- ^”8 into the background and the Joint Stock 
ed under the bank is coming to the forefront as the most 
Indian Companies popular and up-tO'datc form of banking 
organisation. The* leading Joint Stock 
banks registered under the Indian Companies Act, 1913, are 
given below in their chronological order :— 

(1) The Allahabad Bank Limited. 

(2) The Punjab National Bank Limited. 

(3) The Bank of India^^Limitcd. 

(4) The Central Bank of India Limited. 

(5) The Indian Bank Limited 

and (6) The People’s Bank of Northern India, Limited. 

As most of our Joint Stock banks belong to this class it is 
necessary to deal at some length with the principles of law and 
practice which govern banks of this class. 

The Indian Companies Act, 1913, is applicable alike to 
Joint Stock banks and to other companies registered under it. 
However, there are certain provisions of this Act which 
distinguish banking from other copipanies. 

ProvisionB of the Indian Companies Aot distinguishing 
banks from other Companies^ 

I. We have already referred to the distinction between 

banks and other companies made by Sec. 4 

Maximum num- Qf Indian Companies Act, 1913, which 
ber of partners in , , ^ -r ^ 

a banking firm. down that, if more than ten partners 

wish to carry on banking business, they 

must form themselves into a company to be registered under 

the said Act; whereas in the case of other kinds of business, 

as many as twenty partners can carry on their business as a 

firm. This distinction is largely due to the desirability of 
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banking business being carried largely in the form of register¬ 
ed Joint Stock banks. 

II. Si c. 136 (1) of the Act lays down: “ Every Com¬ 
pany being a limited banking company or an 

Comj uNorv half . , . . , 

^eallv rtatemeais. Insurance company ora deposit, provident or 

benefit society shall, before it commences 
busincs-, and also on the first Monday in February and the 
first MonJa\ in August in every year during which it carries 
on busiiu s, make a statement in the lorni marked (i.* in the 
Third liedulc' or as near thereto as circumstance-^ will admit.' 
In case n company fail. to conipl} with the rerjuirements of 
this section, it shall he liable to a line not exceeding fifty 
rupees for every Jay during which the default continues ; and 
(very ollicer of the company who knowingly and wilfully 
authorises or peiiiiits the default shall be liable to the like 
penalty. 


It IS also provided that the statement referred to above 
should not only be ‘submitted to the Registrar 
CopiL, to be of Joint Stock Companies, but copies 

Sltnus'iiu'e-”" continuously exhibited 

in con^picuous places in the head office 
and all the bianchcs of a bank, lly such means persons 
dealing with a Joint Stock bank arc enabled to have exact 
information as to its assets and liabilities and can thus form 


an opinion about its financial position. The same section 
further lays down that every member and every creditor of a 
bank is i-ntitlcd to get a copy of the statement on payment of 
a sum not exceeding eight annas. 


It will thus be seen that a banking company has to make 
and publish a statement in a prescribed form twice a year- 


* See Appendix A, Form No. 1. 
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This can firstly be accounted for by the fact that a banking 
company receiving deposits of mone)^ from its customers 
must keep them informed with regard to its financial position 
with a view to inspire public confidence which is not so 
necessary in the case of a company carrying on otiier kinds of 
business. That the banks themselves including even some 
private banks have awakened to the adsantagC" of giving 
publicity to their accounts will be evidenced fiom tht fact that 
Joint Stock banks in some countiies ha\c begun to publish 
their accounts once a month m^itcad of twice a >ear and the 
private banks w^hich are not required by law to hie any btate- 
ment are issuing duly audited statements of ac( ount just like 
the Joint Stock banks. Secondly, greater publicity of the 
accounts of a banking company is icquired bccaii-e the failuie 
of a bank may shake the public confidence in oLlici lunk^i to 
such an extent that the merest wdiisper or the \tigucst runioui 
may be enough to start virulent laids on them althoeeh they may 
be carrying on their business on fairly sound liiic-^. Tliirdly, 
in view of the very intimTte relationship betwein credit 
organisations and trading and industiial concern^ it can easily 
be imagined w'hat serious consequences icsult from bank 
failures. 


HI. According to Sec. 133 the balance sheet of .i banking 


Authentication of 
the statement. 


company should be signed b) the managci 
(if any) and by at least three diiectors w'herc* 
there are moie than three and b> all when 


there are not more than three directors. In the case of other 


companies the signatures of only two directors are c onsidered 
sufficient for such purposes and where a company has only one 
director his signature and that of a manager (it an}) ib regard¬ 
ed as sufficient. In case of failure to compK with this 
requirement there shall be subjoined to the balance ^hc^t a 
statement signed by directors or diiector explaining the reason 
for non-compliance with the provision required by law. 



JUNKING organisations. 


73 


IV. Another feature which distinguisho'^ banks from 
Application to Other companies is that under bee. 138 
(government for of the Indian Companies Act, 1013 a local 
in\ estimation government can order investigation intu the 

affairs of a banking comp.my on the application of share¬ 
holders holding not less than one-fifth of the shares issued as 
against the minimum of one-tenth of the shares issued in the 
I ase of iion-lunking compaiiii s. The need for this distini'lion 
can be well understand when it is known tint a banking 
eoinpany is fai more susceptible to a change in the public 
eonfidenct^ than other cniupinies, if its ciedit i- allowed to 
be assailed. The recjuiremtnt that an applicatum foi the 
investigation of the affaiii of a bank must be supported by the 
holders of at least oni -fifth of the subscribed capital arts as a 
cht‘ck on frivcjlous applications due to petty jcalouMCs or 
malice on the piirt of a few shareholdi rs. 


V. Another distinguishing feature is that i i tiu balancc- 
^heet ol a banking company dl.bt'^ loi wliirh 
bank holds mcK^ peisonal seLunljes, and 
debts which are fully occuied should be 
shown sepaiJitely. The obpet of this distinction olwiously 
appeals to be that the pulJic may be acquainted 1o bfwv far 
a bank’s advances are secured by spcurities nthci than the 
personal securit)' of the borrowers. It is, liowe\ei, doubtful 
whether the object for which this distinction is made is m fact 
achieved to any apprecialilc extent. 


VI. The last distinctive feature of the coiupcinv law 
w hich applies to Joint Stock banks is that 
under Sec, 145 of the Indian Coinjiamcs 
Act, Sub-sec. 3, where a banking company 
has branches carrying on businc^jj bp> ond 
the limits of India it is sufficient if the 
auditor is allowed access to such copies and 
extracts taken from the books of account of the biaiicb. as 


Access to the 
copies of extracts 
from account books 
of branches beyond 
India buflicient fjr 
audit. 
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have been transmitted to the head office ot the company in 
British India. 

Pcihap'^ It maj not bo out of place to observe that the 
form of balance-sheet known a'l the Form F 
The* form of balance-bheet prebcnbcd by the Indian 

balaDCc •■heet un- *111 

satisfa to Companies Act for banks and iiisurance 

companies is considered to be far fiom satis- 
facterv- Some of the critics havu f’onc to the length of 
cjniuilh remaiking that the balance-sheet is an iiT-trumcnt b\ 
which tht directors conceal fioin the ^haielioldi r-i the state of 
the biiiil's alfaiis. The ideal form of bihnci-sheet should be 
such tliat (ven at a cursory glance one should be able to form 
ail ajiproximatclj' exact estimate of the financiil standing of a 
b.inking concern. But the piesent position is such that even 
those c onversant with book-ka ping are uiiabli^ in many 
cases to guage from th( balance-sheet tht nctud financial 
position of tile bank. It is alleged that some bank. with a 
\icu to give an impressive idea of then position eill m 
ceitcim lo'iii'j and retain some laige deposit just before the 
closing of half yeaily account onl^ to bt leturned at the 
beginning of the next half year. An ideal foim of balance-sheet 
should leave haidly an> scope forthi- manipulation of accounts 
or window dressing. 

Tht fixed, cunont, and savings bank deposits should be 
shown separately so as to enable a person 
Res m'tije^fo balance-shect of a bank to form 

a more reliable opinion about the sufficiency, 
or otherwise, of the reserve of a bank. It is also desirable 
that the loans, secured or unsecured, raised by a bank from 
other hanks should not be lumped along with deposits but 
should be shown separately. In order to enable its customers 
to have some idea about the nature of the bank's investments 
the law should lay down a rough classification of securities, 
such as Government and semi-Government loans, debentures 
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and bonds of industrial companies, immovable property, 
shares in subsidiary companies, distinguishing between those 
quoted nn Stock Exchanges and those that are unquoted. The 
p('curitie'=5 should be required to be shown at cost or market 
price, wliichovcr is lower. 

The loans granted by a bank to Limited Companies, the 
dirertor^ of which are also direetcus of the lending bank are 
rL(juii(‘J to be separately shown but similarly loans granted 
to Limitttl Companies in which any of the bank directors arc 
member' ol the managing agents’ firm should also be shown 
separate 1}. Loan-- to directors, managing director, manager 
and i‘tcut'ar\, including the sums repaid by them during the 
currency of a financial year should be stated separately in the 
balance sh^*et duly clas'>ificd and 'should not be mixed u[) under 
one h'Mdin; with the loans granted by the bank to its other 
oHiccis and employees. 

It wd' the common practice of bank^ to write off bad 
debts and make no mriiti('n (>f them in the 
1 ^^^.inJ Ojubtful balance-sheet. Or even if they were not 
written off a special provision was made out 
of profits (^r reserve to stjuaie off the bad or doubtful debts. 
The proc( duic was held illegal by the Bombay High Court 
in 1927 which licld that as long as the bad debts were not 
HCtuaily expunged so long must the jirovision be shown on the 
other side of the balance-sheet, as “ Provision for Bad and 
Doubtful Dcl»ts.” As a result of this a notification was issued 
by the Government of India, Department of Commerce, on 
29th March, 1927, as follows;— 

In column headed “ Capital and Liabilities ” to the sub¬ 
head Provision for Bad and Doubtful Debts ” the w'ords and 
brackets “(in the case of companies other than banks)” shall 
be added. 
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In the column headed “ Property and Assets *’ in the sub¬ 
head “ Book Debts.”— 

(a) After the words “Book Debts'* the \\ords and 
brackets “(other than bad and doubtful debts of n bank for 
which provision has been made to the sati-^faction of the 
auditors)** shall be added. 

This alteration exempts bank'- from di'^clo^mj;; bad and 
doubtful debts, if such debts have been provid^‘d tor to the 
entire satisfaction of the auditors. Whether this leform is a 
step forward or a ‘ slide back,’ is yet doubtful. The piesent 
WTiter is inclintd to think that the onpnal provision was use¬ 
ful because it requited the bank'* to bnnj' to tl^' notice of the 
shaieholders the actual amount of had and d<* 111)11111 debts, 
and It could be ascertained on encjuiry whethei such debts 
were due lo carelessness or neglect of duty on Liu pait of the 
management. The Indian Central r>ankmg Enqunv Com¬ 
mittee, however, sugge-t in para 727 of their leport tluit such 
debts bhould be piovided for and if any balance i> leu unpro¬ 
vided, it should be indicated in the Balance Sheet.* 

Joint Stock banka may be registered eithoi a- jmblic 
\cUantaMes en- ^r private companies. Private* companies 
jovpd bv Piivaie Lave thi- following advantages over public 
Companies coinpanie'*!:— 

U) They need not file a atatement in lieu of pros¬ 
pectus. 

(2) They can commence business and e\crcise 
boiiowing powers as soon as they are incorporated and need 
not comply with the other requirements cnfoiccd upon other 
public companies before doing so- 

(3) They are not required to forward a statement in the 
form of a balance-sheet to the Registrar. 

* For the form of Balance Sheet as su^vgested by the lQdi.in Central 
Banking Enquiry Committee, see Appendix A, Form No. 1-A. 

t Davar'b Elements of Indian Company Law (1921), pp. 63 and 64. 
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(4) No rcpoits an‘required to br filed In them in 
tliL case of j)ubliL companies. 

(5' Then bell mee-sheets neetl not be audited and 
f (itifiod In luditoi*?. 

(G) The requiicments as to “minimum siibstription” 
do not appb to th< m 

("» Tin 5 iiFL fru from leejUiuminL m iCtTiid to the 
<ppointm nt •! dnortors b> the Viticlis, is welhi tluii consent 
to ict i- u li, and to tikt up and pi\ foi tin quihhcation 

liiitj, 1* ui\, IS ippl>nitJ to public C( injiiuK s. 

rnnughlhe’s need not disclosr tluir fin me iil position 
to th< h in Is IS tlu V aiL not comp lli d b\ liwtofilt tlieu 
inmnl fulmc shiets with tlu Re jL4iii,lhi\ iic recjuircd to 
dischne tlu mount of their piid-up ( i])itil iiid indebtedness 
teuiedln ii utgaet and chaijjts. 

( U rinv are not u<|UiuJ to fik llu Stiliitoiy Report 
w th Ih l\<^t,istrar of |oint Stock ( oinpmies. 

Thev nie ilso‘‘ubjeeted to ccitiin restiutions is make a 
K etrutji M prn itu compun i \Li\ unsiiitibk form of 
I j cd on Ui tt coipoiation ioi tlicpuipin of cait}nig on 
t mpinie banking busint s The fullovMng arc the 

iLsliictioiis put on pinatc companies 

(it) the light to transfer shaies is hmiltd , 
ih) the number of its members is hmili d to fift> 
cxclusnc f»f persons who aie in the employ of the compaii}. 

(l) The prnati companies aic piohihitcd from inMt 
mg public tt^ subscribe for anj share or debentures of the 
company and aie rL<]uind to obbcrvc such restrictions, limita¬ 
tions and prohibitions. 

Points arising at the starting of new Banks. 

We r\o\K pabb on to the consideration of certain important 
points which arise in connection with the starting of new 
banks. 
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The law does not lay down any restriction to the 

^ selection of the name of a companv except, 

that firstly, it should not be simiKir to or 
identical with that of a company alieady in exi'^tence, and 
secondlv, a compciny shall not be registered by a mine which 
contains any of the words ** Crown/* “ Kmperor/’ Lmpiess/* 
** Empiie,” “ Imptrial/* “King/* ‘‘Oueen/’ “ Ko>al ’ oi such 
other woids as may imply the -sanction, suppe^rt, or Li[»pio\al of 
the Crown oi Government of India or a Local (lo nnnent 
except wheie the Govi^rnor-GtnLral in Council Ins 

consent to the use of such word's .i'» part of the n ni of the 
companv by an ordei m writing under tlie hand of o i uf the 
secretaries of the (loveininent of India. 


As regaids the Cist re^riction it should be u n inhered 
that the m'‘re similarity of th< name will not bo ron'^i J* lod a 
•sufficient ground for the refusal to register it aslun; is the 
use of such a name does not injuie the busines*^ of th' existing 
firm or compainc Thus il the name of a piopo^fd I ink is 
similar to a company not engaged in banking l)UMn s. there 
should be no objection to thi legistiation of the new hoikon 
the ground of the similarity of names. 

Leaving a-.ide the legal restrictions legarding th nime it 
IS desirable that name should not ho only simple and easy to 
remembfi but also indicative of the particular branch of the 
business in which ^lu piopo-»cd bank is going to take a piedo- 
minant interest. For in'^tance, if the proposed bank is ‘■tarted 
to finance industries thw word industrial should foim a part of 
its name. 

As to the amounts of the capital authorized, ‘-ubsciibed 
and paid up of a bank the laws of this 
Capital. country do not lay down any minimum or 

maximum. In the United States of America, the minimum 
capital of a bank to I be registered under the National Bank 
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AciiS is fixed as follows:—$ 25,000 for places having: not 
more than 3,000 inhabitants; $ 50,000 for those town'^ whose 
I>opulation exceeds 3,000, l)ut not 6,000; 100,000 foi towns 

with population between 6,000 and 50,000 persons and 
S 200,000 for places with a population of more than 50,000, 
The law provides that a bank cannot be started in Japan 
with a capital of les-, than a million yen but an '‘xc t^ition 
is however made in tlic case of small towns with a popula¬ 
tion of less than 10,000 inhabit mts where the capital oi a 
hank may bi' 500,000 yen or more. In the rase ot banks m 
lie started in larj^c cities the capital shall he such a-, the 
linance inernht'r will de-*i{;nate but in no ca'-'c shall it Im* less 
than tw'o million yen. The iiiinimum capital i((|uir»'d in 
Canada is S 500,000, half of which shall have l)e'n pair! up 
hefoie a bank can commt nco husiin'^s. 

1'rom thnaliuveit wall be clear that thelarf:^er the popiil >tion 
the greater should generally be the capital of a bank. ()1 i oiase 
in addition to the <]uestion of populalinn, f>tber factoi- ^uch 
a-, the class of customers and the bu ino"^ which Lhc lunk 
pinposes to carry on, should detiTiiiijc the amount of r.ipital 
a bank should have. 


DennminaLion of 
'•haresi. 


As to the divi-^ion of ca])ita1 into shares:, it wall be noticed 
that the old piactice of having ^hai^s of 
large denominations in almost all th(' coun¬ 
tries of the world has been replaced bv the 
practice of having .shar<*b of comparatively small denomiiia- 
tions. This is partly due to the fact that the promoters of 
modern banks desiring to have a large capital have to approach 
even persons of moderate means, and also because they want 
to enlist the support of a large number of person'^ for their 
banks. The people also buy these shares of small denomina¬ 
tion very readily as their liability in case of the failure of the 
banks is limited only to the extent of the face value of ihc 
shares held by them. 
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Tht IdW'^ as well as the piacticc of certain countries, 
, . ^uch as the United States of Ametica and 

PaMDLHt of shaies r p i r 

Geimany, are in favour of the payment of the 

whole oi ihc major part of the capital, whcieas, m England, 

the btink shares are very seldom paid up m excess of 50 % of 

their f ICC ^alue. As in other r'spects India generally folioWb 

in the foDtsteps of England, m lecent years, Indian banks have 

also idopted the policy of calling onh about half the amount 

due on th ir -haies and the balance is kept as a restive habilitx 

to b( made of in case of the failure of a bank. The 

Ccnti u Iiink of India Ltd. has like the leading Enelish banks 

converted It- nncalhd capital intoKeseive Liability so as to 

afford ittr securit> to its cicditois as it will be availibU in 

case of li juidation at any time. 

I 

The Directorate 

In oiclei that a Joint-Stock conipiiiy «=-liould can> on its 
^ businesb it is the dut} of the sh in holders 

juu I a ions certain number of directors from 

then ovvu bud) and to place in thtir h intK tlu contiol of the 
conctHJ < >ften the fust diuctois arc appointed b) the Article- 
and till others aic elected at the anriiiil general meeting 
—a ctitain proportion retiring by rotation each )car and their 
places being filled by election. Wlnlevci ina) be tlie nature of 
the bubjues'- of the company the diiectors must be such 
person as enjoy confidence of those with whom the 
company ma> have to deal; yet As the success of a banking 
company depends almost entirely on public confidence, it is 
absolutely essential that only capable prisons should be elected 
as ducc tors. 

“ A bank director,” says Gilbart,* “ should be in good 
pt'cuniaiv riicumstances. It should be a most wholesome 

• The 111-lory, Principles and Practice of Bankinij, by J W. Oilbart, 
Vol.1 p J97 
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regulation, were it «%tipulated in all deeds of settlement that 
no bank director should be privileged to overdraw his account. 
The f-’ical facility which directors enjo>ed of raising money 
fiom c)\cidiawing their bank accounts, has in somi instances, 
rLsulttd 111 extensive comniLicidl disasters.” The pccuniar> 
qualifitation of adircctoi of a company is to hold a certain 
numlx r < f iN sh m Although thl•^ is by no mcau-> an impor¬ 
tant jii ilificition, it is always rcqiiiifd on account of thr well 
iico 111 / (1 iMiiiiipU that a atikt in the undertaking is thi bist 
euit int 1 nt fid« Ills to Uk t imp my s interests. Titled persons 
liould n U h ippointed .i'? diKCtoi-. rndol} on account of 
lh< 11 titl V WL 11 known doctor who was on the top of 
lii-i piofLsMon accepted tin thiirminshij) of the I5oaid of 
Ihrretuis of i bink and it is no wondi r, tliL btnk had to close 
It doois, Iki uisc, ilthou h fullv compLtent to examine the 
pulsi ui hi''pitiints aiidpuMiibi sintibli medicines, he was 
ncith 1 quihfnd to fctltln pulsi of tin mone)-market, noi 
iblc t<j upemst the wuik of thosf wlio were managing or, 
in fact, inidiianaging the batik 

To quote Ml. H igt hot, ” One of the mo*»t "Uic principles ” 
to be kept in \iLW at the time of appointing 
Moturt of peel'll ptFson^as directors ” is that success 

depends on a due inixtuic of special and 
non-speeial minds—of minds which attend 
to th., means, and of minds which attend to the end. 
The success of the great Joint Stock banks of London— 
th«^ most lemirkable achievcmciit of recent business has 
been an example of the use of this mixture. These banks 
arc managed by a board of persons mostly not tiained 
to the business, supplemented by and not annexed to, a 
body of specially trained oificerb who have been bred in 
banking all their lives. These mixed banks have quite beaten 
the old banks, composed exclusively of pure bankers; it is 
found that the board of directors has greater and more flexible 
6 
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knowledge, more insight into the wants of a commercial com¬ 
munity, knows when to lend and when not to lend b^ttei them 
the old banker'^ who had never looked at life, txcept out of 
bank-windows ” These words are as tiuclo-da> a- the^ were 
in Bagehot’s times 

Besides having the geneial qualifications , -^ound 

ludgmont, prudence, commcMi^t n-.t tiict 

Spccidlly qualified j^tegrity and upiightness, ihf dinxtois 
ditectois foi speci i- o r o f 

lised banks should bt wrll up 111 thr buxines-, th( bmk 

proposes to tike up. Foi iii'.tince if the 

bank is to take particular inttrest in Dnancin’ tht tcxlilt 

industiv, persons having connection with thit indii*^ir\ will 

be mo^'t useful, pio\idLd tluj satisfy the otlw i icquire 

ments. Being more in touch with the loiding textil (oucorns 

they will havi a fan knowledge of the hninc'al [losition of 

such conecins If tht Innk’'^ business extends ovu a large 

area, it is desiiablc that, as far as possible, all the impoitant 

centres should be rtpre^strited on the board of the 1 ank 

It IS gonerall} considere d undesirablL to have on tht diicc- 

torate persons who are diicctoi^ of niore 

Directors ol a than One bank. In thi Unitt'd StUis of 

banknot to be 00 America the Ciav toil Act of 1914 foibids 
the Boards of other , . , , , i 

banks interlocking of directors. It pio\ides 

that no pel son should bt a director or other 
ofticer or employee of more than one member bmk of the 
Federal Reserve System if sueh a bank has deposits capital, 
and surplus aggiegating more than 5 million dollars c. J9 
(2) of the Imperial Bank of India \ct of 1920 la>s down — 
^‘No person shall be qualified to act as a governor or as a mem¬ 
ber of the Local Board if he holds the office of director, pro¬ 
vincial director, promoter, agent or manager of any Joint Stock 
bank established, having a branch or agency, in British India, 
or advertised as about to bo established, or to have a branch or 
agency in the British India; provided that the disqualification 
* English Constitution, 2nd Ldition, page 197 
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shall not apply to any person being a director of a Joint Stock 
bank, who may be nominated as a governor under the provision 
of the clause (iii) of sub-section (i) of Section 28.*' 

It would give a v(‘ry erroneous idea of the position and 
Their legal functions of directors to speak of them as 
position. merely trustees, exccjit in a modified simse. 

Uathcr, they aiv ‘‘commercial men managing a banking con¬ 
cern for the b(*nefit of themselves and the other shareholder‘s.*’ 
Thr\ hold a legal po-iition which is paitly that of the agents 
and partly that of tin* trustees. In allotting and issuing .shares, 
debentures and 'dork, making calls «nnd passing tiansfcrol shares 
they act a-, tiusters loi tlu' -.hareholders, while in conducting the 
business of the hank llu'\ act as it‘i agents. In this latter capacity 
they can bind the bank only foi such transaction'^ as are not ulim 
vires thi^ bank. Gein'r.illy speaking, every company, and e-.peci- 
ally a banking company, has one main object, with scvcial minor 
(Jiies clustering around it for the easy attainment of the main 
(ilijcct. But in the absence of an expressly stated pro\ision in 
the object clause of the m morandum it will bt* ultra vtre^i the 
company to undertake to do any kind of business not provided 
for in the inemoiaudum. Tow.uds the end of the object- 
clause there often found a general proviso, c.g., and to do 
any other kind of bu'^imss that tlic directors may think [iroiier.” 
Such a cLiusi; is essential as the director^ must have a 
free hand and a large discretion to deal with the exigencies of 
the commercial situation and to extend and consolidate the 
bank’s business. But they are lo use this discretion so 
long as they keep within the limits set by the Company’s 
Memorandum and Articles. They arc not authorized in any 
way to undertake work of a nature different to that which the 
company is authorized to do by the main object-clause, unless 
there is an express provision for the same in the object-clause. 
The directors, as trustees of the powers given to them by the 
shareholders, are required to exercise those powers as carefully 
as possible in the best interests of the company. 
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The director®^ are not to be held liable for mere errors of 
judgment, still less for being defrauded ; all 
Cnil liability. requites of them is that they 

should be faithful in their duties as agtnts of the company 
Then Civil Liability may be classified under th** following 
three heads:—(i) thoir liability to those dealing with the bank, 
(iiUheir liability to the ^hareholdcM of th< bank iiid (iii) 
their liabiliU to the bank iNclf. Lnbilit\ undi i the ^lr‘^t 
head will aii^» w'hin the directors of a binking comjvinv 
enter into contiacts which are not binding upon company 
on th( ground of then bt‘iug ultra vuc\ the foinpan\. For 
instance, if tin dircctois of a Joint Slock bank take a bnllisli 
view of the cotton market and m.ik« a forw.iid puicliasc 
of 1,500 bales of cotton on behalf of the bank no claim 
for a possible in the tiainactioii can be maintanicd 
againrt the bank on the ground that it i^ no put of the 
bu"' ine.-'S of a bank to ^p.culate in cotton. Anything doin* 
iircs the bank cannot be ratified lmmi if all it^ share¬ 
holders arc wdlliiig to do so. Such a contract, howevei, ina} be 
binding on the diicctoi'^ who actuallv entcT into it, on the 
ground that a person who induces anothei to i ntcr into a con¬ 
tract with a third parly by an unqualilied assertion of hi^ 
being authorized to act agent for such third party is 
an^weiablc to the paity who is so led to make the* contrac t for 
any damages which he may sustain by reason of the assertion 
of auilioiity being untrue : CoUen v. Wright* The same will 
be the cabe if a director endoises or diaws a bill without 
making it clear that he is acting as an agent of the company. 
For in'^tance, if a bill is endorsed by a director in the following 
manner :—H, L. Avari, Director of The New Indian Exchange 
Bank Limited, he can be held liable because the endorsement 
does not make it clear that the director acted as an agent of 
the bank, though in case the endorsement w'as in fact made on 


* (1857) 8 £1. and B1 647. 
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behalf of the bank he can claim compensation for any los^ he 
may suffer for a casual mi'^take in endorsing. 

Under the second head, directors arc liable to the share¬ 
holders for any misrepresentation or any 
L I .-i b 111 f V to statement in anv [)rospectu^ or report 

bhareliolilers imd , . , i ‘ mi i ..u 

Oeduors. whicli they may l^‘-ue. They make tncin- 

nelve:> personally liable to person-^ who 
induct'd b\ ^tateiiK'fits contained in -.iich reports, subscribe to the 
sharts of the bank. Siinihirlv, if a person led to give credit to a 
bank on account of Mnne mi-vrepresentation on the part f)f any 
one or more of diiirtors, and ln\ money is lost, he has a 
valid claim against llu* director or directors responsible for the 
niisrepre-iciitation. Tlie directors are criminally liable for 
falMlication of C()nipan>’> book^, and for thi^ or any other 
cnininal olftmct* the eouil in winding up ma}' direct a 
pHNOculion : I)ut the court will m)L a rule interfere \>ith the 
di^CK'litJii of lht‘diit'ctors hono'-tly t'\eiciM‘cl in the inaiiage- 
riunl of the hank’^ arfair-^. 

Undei Llif‘ third ht‘dd, directors an* liable to the bank, and 
Liability t.i iiic li.ihility c.in aria* in the following three 

bank. dl 1 fen u I \\ ays :— 

1. TliL'director mint not accept prc'jents in* cash or 
shaie-, oi in an} other foiin from the com- 
1 or secret piofiis pjny’j, vendor, nor mu‘'t they make any profit 
in thi* matter of their agency without the knowledge andcon^'Cnt 
of their principal, the hank. They must not, in other word.s, 
put themselves in a position in which their duty to the bank 
and their own interest clash or even may clash. They 
inu>t account to the bank for any secret profits made by them. 
If, for example, a pa>raeiit is made to a director to induce 
him to sanction a loan to a customer, the bank is entitled to 
claim the money so paid to the director as money received by 
the director for, and on behalf of the bank, and held b} him 
in trust for the bank. 
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2. A director is also liable for misappropriiilion as well 
as misapplication of the bank’s money. An 
tor nusappropm mstanro of such misapplication would be 
payment of dividends out of the share 
capitil, and if thr directors authorise the 
payment of such dnidends thc\ will be per^ondh liibleto the 
bank and bound to lefund anv moneys ^o pndouttoth( 
shareholder,. They will also be held rjuiltv of niisfeisanre 
or bi( ich of trust and held liable to tin banl wlun tht\ rLtuin 
capital to the shareholders, nr spend inning of tin Innk in 
' ngjjin^*' the market or in bu\ in.; thi b ink’s sb iic , oi p \) 
cominisMon for underwriting the shan s of the (omp in\ (e \ci j)t 
to the f \tent duthori/td by the artirks) \11 who join in tin 
misapplicition arc jointh ind seveially liible t(» the bink to 
replace tht sums so misapplitd. Soimtinn tin fni ineial posi 
tion of the dircc tors gmlt\ of misfeasaiiu is so h(»pilcss that 
both th shariholders ind creditors m ulutluil to -.pi nd 
molK^ on prosecutiiu and bringing th in to bool ts tin ^ aie 
re’-poii‘«ibk for the -.tiU in whieh tin e<mj)iiu hiids itsdf* 
owing to their inisimnagement, manipiilition of iccounls or 
fraud. Such duectoi should notho\M\ei b< illowid to go 
scot frti ind mu t be pio-.eeuUd in Ur iiiti ii -its of tin invest¬ 
ing public 


Jjc to |j;iosb 
iic{,ljt.enLC 


3. Loss due to gros^ negligeiict of iny one of the direct¬ 
ors may similarly bereeovened in certiin 
cases from the directoi'- guilty of such negli¬ 
gence. Tht extent of negligence which makes 
the directors liable can be guaged from tht following extiart 
from the judgment of Lindlcy M- K. in lagunas Nitrate Co. v. 
Lagunas Syndicate * where he said “ The amount of care 
to be taken is difficult to define; but it is plain that directors 
are not liable for all the mistakes they may make, although if 
they had taken more care, they might have avoided the in See 


(1899) 2 Ch ID 43') 
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Ovcrend Gurney & Co. v. Gibh* Their negligence must be 
not the omission to take all posbiblc care, it must be muci? 
more blameable than that; it must be in a business sense 
culpalJc and gross. I do not know how better to describe 
it.” Th«' indemnity clause generally put in the Articles 
of Association enabled the directors to escape their liability 
in cas« s v)f pioved neglect of duty but the new English 
('oinpanie- Act has dcclaied ^uch clauses as void. It has, 
howevfi, <*in}jo\V(‘rcd the court to ri‘lievi'a director wh(» i«! 
procccilcd for negligence or breach of trust if it appears 

that Iv* ict- d b.onestly and reasonably, i.c., ‘ in good faith and 
witliolit Milp.iMe negligence.* It will not be just to hold a 
dirrcti'r, habitually abstains fiom board meetings, liable 
fur the a( of In'- eolh agues, because he is not bound to 
attciKl all the liOiiid nicetings. 


Lialnlii of 

clirectni ii'iiU I t u' 
Indiiin I i.n , 

Arl 


The directors of a bank registered 
under the Indian ('ompaiiies Act, 1913. are 
aKu liable under the following piovisions of 
the said Act:— 


St e. 7 I (1) juuvides that If a limited company docs not 
paint or affix, and ki‘ep painted or aflixiid, 
I jiiiuip \o ] H I’p name in luanniT directed by this Act, it 

H jitjn boJT i' 

shall be liable to a fine not exceeding fifty 
rupees for not mi painting or affixing its name, and for every 
day duiiiig which its name is not so kept painted or affixed, 
and every officer of the coin|)any who knowingly or wilfully 
authorise.'^ or permits the default shall be liable to the like 
penalty.’ 


(J) “ If any officer of a limited company, or any person 
on its behalf, uses or authorises the use of any 


I'sc of the full 
name of the 
company. 


seal purporting to be a seal of the comj)any 
whereon its name is not so engraven as 
aforesaid, or issues or authorises the issue of 


(1872) 5 E. 1. A. 480. 
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any bill*>head, letter paper, notice, advertisement or other 
official publication of the company or signs or authorises to be 
signed on behalf of the company any bill of exchange, hundi, 
promissory note, endorsement, cheque or order for money or 
goods, or issues or authorises to be issued any bill of parcels, 
invoice, receipt or letter of credit of the company wherein its 
name is not mentioned in manner aforesaid, he shall be liable 
to a fine not exceeding five hundcred rupees, and shall further 
be personally liable to the holder of any such bill of exchange, 
hundi, promissory note, cheque or order for money or goods 
for the amount thereof, unless the same is duly paid by the 
company. ” 


Sec. 75. (1)../* Where any notice, advertisement or other 
Amounts of sub- official publication of a company contains a 


scribed and paid-np 
Capital lo be pub¬ 
lished with that of 
authori;ied Capital. 


Statement of the amount of the authorised 
capital of the company,such notice, advertise¬ 
ment or other official publication .shall also 
contain a statement, in an ei]ually prominent 
position and in equally conspicuous characters, of the amount 
of the capital which has been subscribed and the amount paid- 
up. 


(2) “ Any company which makes default in complj-ing 

with the requirements of this section and every officer of the 
company who is knowingly a party to the default shall be 
liable to fine not exceeding one thousand rupees. ” 


Sec. 76. (1) ‘‘A general meeting of every company shall 
Failure lo hold be held once at least in every year and not 
annual general more than fifteen months after the holding 
”ea*r***^"^ ^ preceding general meeting, and if 

not so held, the company and every officer 
of the company who is knowingly a party to the default shall 
be liable to a fine not exceeding five hundred rupees.” 


(2) ‘'When default has been made in holding a meeting 
of the company in accordance with the provisions of this 
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section, the court may, on the application of aiij m* mboi of 
the company, call or direct the calling of a general meelinq oi 
th( company. ” 

Sec. IJi. (1) ‘ l.ver^ limited com pan} shall kupitgis- 
ii 1 of morl^iges and (iiti^i theicin all inort- 
RcKi-^ter of mnn and cliargt spccihcillv iflt^ting 

pioptit\ ol Ihccomjjan} giving in i icli • 
i shoit thsciiption of the piopeity inoitgagid or f hire^cJ the 
iinount of the inoitgigt oi charge and (except in th t i < of 
■'H.nrit> to hiiui) ilu mini of thi inortg > or pi r'^ons 
I nlitlcd till r< to 


loinpim Iviio MnJ\ ir willulh authon oi p imits the 
onii'-.^ion ot in\ nii > u rpint d to !>» m idi in pui^u i» i )fthi'^ 
ictioii lu ilnll 1 liil)l to I fine of not e\iv»diN five 
hiindi( d I up ( ’ 

It mis 1) u u il th it lh( fill p 11 lUks, pic*‘'Lv.atioiii ind 
^.vcn impiisonuu iit'^ with whuh tin liw l)iistle^^ ini\ diunt 
evin th( hihituil iimpinv })iomotii‘i fu in pioti ding with 
then lloat itioiis, Jfiit no m ittti, how iigid the liw-^ in i} be, 
men ol the ii^hir ililm, iiiulliiInilh md moialK, ik m to 
sail (h II of all till kg il 'ilioils jiid h illows 

Although th din c toi> li i\c the supicme ion^^iol of i bink 
It- .ictnal bii inis-s has to bL mtiusled to otlur olticirs who are 
usually full titiK-eniplnvfcs of ihi. bank, and th» ufoit it is 
necessary to con id-r tin qualific itious, the scope of authority 
and the habilitu •> ol sudi ohiccis 

II 

General Manager. 

The term “ Manager” or ” (iener.il Managci * i-^ f,i m lally 
used m one and the same sense, but is disiingui''lidbl<. fiom 
“ Branch Manager.” 
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The person who performs the work of a manager is a 
dc facto manager and therefore comes within the meaning of 
the term ‘ oiticer* as U'^ed in the Indian Companies Act, 1913. 

(xeiiLrally it may be said that the manager of a bank 
GeDeraJ fjualinca- 5>hould, as far a^ possible, pOsses*?, in addition 
tions to having practical experience and theoretical 

training, all the good qualities of h(*ad and heart in order to do 
justice tt» tht requirements of his important position. However 
great the ti clinical knowledge and however wide the expciiencc 
a bank manager may hava* it is the way he mikes use of these 
instriiim nis whieli will provt‘ him to be rcMnp^'tent or otherwise- 
IIi^ succes- 111 some cases may bediu'to hi^ charming manners 
which au‘ hard to rL•si•^t or a virile and foicefiil pci tonality and 
mental capacity sure to impre^.s those w'ho com< in contact 
with him. Or again he may be ijuirk and responsive w'ith a 
special capacity for active lu‘lp. lUit the gift'- wdiich will make 
him ccrtaiiil} a [lopular and succe-,4ul man iger are sobriety, 
sympathy, self-confidence and di cisivetic--, together with a 
powerful personality which depends on st‘vi ral (actors, such as 
character, personal appeirancc', a cheeifiil countenance, 
clcaiihnebs, etc. It is true that clothi's do not make the man 
but they make all that 1 - '?een ot him except hi- hands and 
face during the business hours. A pleasant temperament and 
courteous manners aie qualities which, if po'^sessed by the 
manager, will prove a valuable asset to the bank. 

liCsides the general (uiahfications given 
Lsseoiml , , , ^ ^ . 

above a bank manager must posbcsb the 

follow^ing essential qualities :— 

I. Absence of bias, whether n^ligious, social or political, 
is essential, and whilst having regard to w^hat human nature is, 
total absence of such bias may not be obtainable', a bank mana¬ 
ger must always remember that the religious, social or political 
view^s of his clients are no concern of his, nor must he show 
any favour to his friends. He should as far as possible treat all 
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castonieis alike and should not be afraid of any one of them; 
nor should he place himself undci undue obligation to any one, 
lie should be honest in intention as well as in fact to all his 
cusloint big or bmall, rich or pooi, shrt v\d oi ignorant. 

2 \ bank manager must always be fjinck to perceive 

ind Mgilint tn note eviry change m iht urciimstLinces of his 
(u toir I ind must take cart to suppicss the slightest 
rcndtnc' towaids lixitv onhi-pirt J)t-^patch is tb soul of 
bii im - ind * He who atitts lo^t, ’ is wonddfull} true 
in iht hi ikiiie proic'^Mon He hould be c ipabli of siying 
‘nl^’ Cl 1 ) and hould nut ti\ to disguise hi-^ fi ir ot it lying 
upon hi^ own judgint nl und( i thi pu ti xt of miliut d< lib< la- 
tion I lit thi'i tlfJL iKit nir«»n tint if tin inina^ci in doubt 
L to ^h< ifttj of a trail'll* tion lu di mid b ifr nd to esprtss 
his opinion K itln r, Ik should f ivi tht b ncfit of doubt to 
thi bull 

} \noth i (iLiihtv which thi (umiil Marn^ti of d 
l^lnksllo^lvl hivLi-^ to be iilintint m euniu, iduc on a 
siibjtttin which he i not hill\ (oinjntMit Infut, hcis 
imdci no obhgition to adM^c, but it In til es upon himself to 
do so he will incur halnlit\ in i isi lu doi s in Jiligi nth. 
SimiKrK, when he ha> to icpH to m iiHjiim froinaftllow 
binkei re iiding tin Lininnil po-iilion o( liis custonu i lie must 
be ver\ cinfnl tint he giv(^ no opjioitumt} for an\ ai tion 
1)1 mg brought against himfoi mi^rpu ntition oi libd bj the 
nifjuirmg banl oi the cm tome i rc'^pu livtly. Hi should be 
ciupuloud\ larcfiil m meeting oiicb situations and lus letter*' 
and icpoits should be concise, clear and courteous a*> fai a- 
possible. Hi should not siciihce ntiui Iueidit\ or eouitesy 
< n the alt 11 of brevity, 

4. He should be ibk to control the' stall and act 
thiough otheis. To cany on the inanagLinent elJicicnth he 
has to depc nd upon capable assistints and cleiks He slioiild 
therefoie be able to choose suitable substitutes to whom hccaii 
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delegate duties of detail, <-ince hi-^ mind and cncxg> should be 
free to deal vvith the higer question of policy. \ general 
manager cannot be expected to do different things own 

time should bt uailible for work of im]Jortanl nature He 
has under him ( hief \(count int who looks after Liu- iccounts, 
Supciintendtnts in (hirgi of dilltrent department^ ind 
Suptrintendiiit of Bianclu- He h’s to .,et work dont liy 
them ind t > supuMsc the uoikin,^ of the whok iiLt woik of 
blanches wIik h m i\ b( sjuead o\ei n laige an i 

5 Lastly, he should cultnaU mostiordul i 1 itions 

with his ii\ ds iiid Ik \u\ kn il to inv undeistindin h niiy 

h )\( with tlitni 

It 111 1st il'') bi iLiiKnil nd that tlu nnn ei oi i bink 
h Kild b ft( f Iron (t rt nil di fu ts 1 iistlv, 

lufect ) Ip ^^lioeld I) fnf fion the h ibit I luiiij. 

iiid i isu IS not ( nl\ tlu cust i-- oi i 

bank einiiot itfoid to 1 )sl tlit ir preeioi s time but lU i e lu i 

ht will find It impossible t )g ttlnou^h hi woik 1 oi ii tinci, 
if a bank inini^ei is uinbk to mik< up his mind within i 

na'^onibk ptiiod ab )ut th piopo^'ils plaeed befon linn the 

woik will go on uc umul itiris md this will irsult m his b mg 
eoiiipi III d ( ither to d ci 1 lOoiil thirn without prop eon- 
sid ration oi to cuitiil liis bu-inc s. 

Srcondlj, hi should not lack la lirmn sS of his ifunion 
It Is not It all dtsirdile that when ht his decided aMiust tin 
enteitainment of a ])irtK ul ir loan apphcition he should, on the 
pcrbuasion of his customer, change his mind and grant it Not 
only will this kad to considered opinion beini; ^et isidt in 
favoiii of persuasion b} a custoiiici but will also result in the 
waste of a considerabk portion of his precious ten is the 
customer will pul forward different arguments and ph as in 
order to change the manager s opinion if it is known to him 
that the latter is not firm in his opinion. 



OKC.AM&MlONb. 


93 


The general m inager of a bank is it's general agLnt In 
the cvcrcisf of his authority he it* controlled 
Sc It of h Houe\er, he \m11 bind the 

aullnr M 

liink b\ hi-^ lets not onl\ when they fall 
within til scop of th iiithorit\ gnen to him but c\en whin 
tiuN rc d til ilithe iit\, pioMdel in th httLi ise the> arc 
witln 1 til )f hi*, ippiunt nuthiml^ ind the pirt} 

limim till I) m tit r 1 those let h i-^ no Inowltdgc of the 

t 11 |)h idufiontlu iuthout\ of thi. m ill igu This view 

1 -^ ip i 11)\ th foil )w n 1 Mill of Sir Mont isUi Smith f, 

mid (I I of \t K So/f'/i \\ liIls \ (Kisfon* “ Th duties 

of I I 1 nn I 1 woiilii ii ilh l> to r nnduct binkin * bii'ii- 

ni )n '1 hill of hi mplov iiid whin la is found so 
ictin h it 1 diMi l^ him Ill tlk w n of o dm ir\ b inking; 
tnn V nsiiiiv b pii urnid until thi rontiiiv is shown to 
1) wP’m tin scop of hi lutli >iit\ ind hi cmplincis would 
b iMi I )i In 11 Lik , md undei soint i ircunistcinces foi 
hi li ^ in till minimi, iiji lit ot iii h hiisim s 
Liabilities of a Manager 

li liibihtisol I g< null min rni} bi clissilud a'> 
follow 


I 11 irt of le 


tl) Am'inaHiof i bani i bound to be nasonably 
dili^int III bis oiiiri. In case of default, he 
will hi Inblt to comp nsitu the bink foi an\ 
lo > it im^htsulfei cxieptwIiLii the terms 
of th 1 ment 1 1 \ down th it he is not to b^ held Inbli foi an} 
los^ s d b} th comj)in\ is insult of his carelessness 

but, in in\ case, li tlie loss is the i suit of his w ilful neglect oi 
defiiilt, he will be liible Allahabad Bank \ MaikenzitA 

(J) The genei xl maiixger is abo liable to account for 
pio6ts which he makes in connection with 
1 or merpt profim duties to the bink . tor instance, if he gets 
a commission for giving accommodation to a 


• [IS^9) App Cds 270, 289 

t (1923) Ca^e No 5145 of 1922 Bombay High Court 
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customer of the bank. The manaj^er will also have to 
rcfiind to the bank the commission, if an}’, received by him for 
arranging the amalgamation of the business of his bank with 
that of another. In General Exchange Bank v. Horner Lord 
Romill}’ M. R. .'laid : “ He wa*? a manager bound to consult the 
shareholders’ intcre^'t solely, and he cannot, in rn\ opinion, 
retain himself a pecuniary benefit ol)tained by him in his 
character of managei, not kno\^n tu, and not sanctioned by, 
the shareholders who cmplo\ed him ” 

(3) Th(' general manaL'<T being an officui of a bank is 
like its directors liable und(T S(‘Uions 74, 75, 7C> and 123 of 
the Indian Companies Act, 101 », -stated above. 

The authority of a branch manager is oidinariK ce»mincd 
to the local transactions of the bianc'h. Ho 
The branch powers to call in money ad vara ed by 

the branch iindri his (harge but not such a.s 
may have been advanced by othta* branches or bv’ the head 
office. He should nt'ver commit thf fatal mistake of [lutting 
the blame of turning down a loan application, on the head 
office when he knows all the time that he should neviM liavc 
submitted the propo-^al. 

Bank Building, Stationery and Appliances 


A bank should have its premises according to \x< '.tatus'. 

The bigger a bank the grander ■should its 

Bank buiia.aii. . •, r i n-u- ■ V i i 

building be. This js not only becau-^c a 

bank building provides a convenient and more or les^ a perma¬ 
nent place of business but also because an imprca^ive and a 
magnificent building acts as a kind of advertisement. It should 
be within easy access of its customers and prcferrably in the 
commercial centre of the city w^hcrc the bank proposes to 
carry on its business. Looking to the several advantages 
and the indispensable nature of the bank building it would be 


(1870) L, R. 9 Kq. 485. 
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useless to argue that the capital sunk in the prprnije-» is 
unpiofitably inicsted and remains locked up with a \ery 
small return. However, bankers as n rule wiitc down the 
value of thill pn mists out of then profits. 1 or m'^Unct, one 
of the most \ iluibh sites in London, tht site and building of 
the Kmk of 1 nqlsnd, dots not apjiuii in the state mtril of the 
Jiank of I ngland’- issits, Similirh, the ^arlou buildings 
ov\n(d b> thi Impciul liank of Indii in difh rent paits of the 
couiitiy ail includid in tiu ih m of I)i id stock m th^ bank 
ifturn, but the ir book \ ilut i- \ir\ likely 1)< low thur mirket 
% iluc 

lUsidf^ til usuil Itdgeis, bilL net liable and bills 
p iv ibk redistils, thf bink his il-^o to ktep 
pi book'^, chc(|Uf books piMiip in slip 
books \ouchei foirn uid si mil! ollii i piinlid foims, i g.^ 
the o])ining of account ippht ition foiiu'^, foinis foi idvismg 
^hecustomii about the uriipt'* ind|>um<nt^, tlu guirintec 
form , the indemuit) forms itc , tti Tht IlUci pipers ha\e 
thf addrtss, the ti le^i'idduss, the telephon«. number, 
ind the head oJlice address punted oi Linbo'-sLil it the top. 
They should bi neat Imt not show}. 


All banks, pii tie ulirh tho-i which hue to do txihingu 

, busjni ss, must hi\i a pii\att code of thur 

HaDK It it j. ra- 

phK codes which is iucessaf\ not onl} foi n due- 

me the f o t of tclcgi iphio and ciblt charges 
but also for enabling then bianchcs and agencies to bt sure of 
the genuineness of such messages Vftcr codifying the 
message a private word is generally added to enable the 
addressee to be sure of its authenticity. Such pn\ate codes 
are kept in the charge of only high bank oflicials. 


In addition to the usual office appliances, some of the 


Appliances. 


leading banks in the Western countiicb have 
installed machines for keeping accounts. 


As the movement towards mechanization of bank accounts 
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is assuming more and more in importance, we propose briefly 
to consider its pros and and the scijpe and chances for 
its adoption by the Indian bank*?. 

“ Th^ old ordtT < hangeth }Telding place to new.” The 
new invtntions of the ineclKinical age which are gradually 
emanrijwting the woi Id from the long age thraldom of the 
routine drudgery aii‘ now pursuing th^n w i\ m the banks 
with incj moinentum. Neal, aecurati, iij>“tt)-the minute 

rcconJ.aie [.iking the place of the old fri^hion^l pen-and-ink 
ledgii- 'iiid passbook-. 

The of ^uch a|Jpllarue'^ has cmhkd hanks in v\estcrri 
71 k ntK ni a couiitiio- to counter-halance the incieased 

non jf bink expenditure usiilling Irom the gK'ater 

seiv]r(*'^ demmdid b\ the public owing to 
the keen comjjj tition among modi in hanks. Tlie following 
are some of the impoitant advantigc^ a ultmg from the 
mechain/Lition of hank account:— 


1. A hank adopting till inerhani/ation of bank account'¬ 
ll inf in stuf, handle greatet volume of work with less 

spate .mil -tatiou- '^tatf, and Open additional hianches without 
in.iteri illy augmenting it staff. The 
resultant aonom} of llooi space is sure to hring about relief of 
the Longr^tion existing in tlu hank cifiici''. where it i^ impostsible 
to extend the premiseThe number of desks and pedestals 
required wall he less. By tli(' Use of new ledgers the cost of 
stationciy and other supplementary bookb and pass books wall 
bt ‘‘ub'^tanliallj reduced. 


1. The customer will be able to obtain a complete 


having in tune 


.statement—showing all transactions and the 
balance to date—at a moment’s notice or 


at regulai intervals by arrangement. The inevitable delays 
occasioned by the old system of having to leave the pass books 
at the bank for several days whilst they were being written up 
will be eliminated. 
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3. All ledgers will be balanced daily and with greater 

Greater speed Speed, accuracy and economy. The whole 

accuracy, and of the accounting work will bo compassed 

neatness in ac- hy fingering keys, pressing buttons and 
manipulating switches with infinite relief to 
the cyo'^ and brains of the clerks entrusted with routine duties. 
Human being'' are liable to (Tr but machines have an exacti¬ 
tude which ran nevci be surpassed even by the most scrupulous 
of the cleik*'. However accurate^ the work done under the 
old system, it C'ln never he so correct as that done under the 
new one lixause thi‘ new system i^ virtually a self-balancing 
and one. llesides, the iiuirhine is neater and 

more Ir^gibh m it" uork. 

4. Clerks will obtain a compreheiibhe knowl(‘dge of 

banking inou quickly thiin if th(*y spent 
iwu’i irainiti^ vear^ in li<:ting and adding clearings and 
oTthrstafi porting ledgers, ns in tlie past. Woik which 

Is mechanical, (lua-i-automalic and which 
does not invoht* a high d'^giee of skill ran be relegated to the 
machines. The clerical stiff thus rek'ascd will be rendered 
availabh' for work for which greater use of iiilelligcnce, ability, 
and skill ]< psiuired. The staff will become much more 
Ilexihle liecause any clerk wall he able to use the mtachines 
when ihf^ regular npeiators are avsviy thiough illness, holidays, 
or other causes. 

Disadvantages 

The installation of Icdgi^i-posting machines will bring 

, about reduction in staff on a large scale, 

r>isa(lvantage‘ ■ , , • ■ r i i , 

particularly the services of those employed 

to write up the pass books cither from the vouchers or from 

tlio entries in the ledger will have to be dispensed with. No 

doubt proportion of tlie di.splaced officers may be utilized to 

meet the constantly growing volume of bank work, yet there 

will be stoppage of recruitment till the adjustment to new 

conditions. However as the work required of a banker is 


Irainitij;' 

•ind mart ilqlJldlr^ 
of thr stafi 

does not invoht* 


r>isa(lvantage‘ 
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incessantly increasing in scope as well as in volume, the .staff 
released can be used to attack this problem Secondly, the 
change to mechanization will take a considerable time for 
the adjustment to the new system. Thirdly, there is the un¬ 
certainty, whether the customers will accept the new method 
of keeping their accounts by the banks. 

In the case of banks in India the pen has not yet l)een 
suppressed by the machinery for the following le.isons 
Reasons for the Firstly, because India IS hiindicappcd 

backwardness ol ^ belated start in Joint Stock banking. 

Indian bankt in the ° 

use of accounting The scope and volume of work to be handled 

machines. by banks whose capital is much If ss than 

the western bank‘d, is comparatively small. 

Secondly, the innate con'^ervatism of the Indian legarding 
the introduction of compleh* loo'>c-leaf system, entailing 
departure from the long established custom of udng bound 
ledgers, stands in the way of introduction of ni<chani/ed 
accounting. Their natural diffidence and lack of enterprise to 
changing a complete and ichable book-keeping system for one 
untried and upon which no previous experience or data exists 
has not yet been oviTcomc by the Indian banks. 

Thirdly, there is the doubt as to how the banking portion 
of the Indian public w'ould accept a dt*parture from the u->ual 
form ill which the records of their accounts have been sub¬ 
mitted. 

Lastly, owing to the comparatively low salaries paid to 
the clerical staff of banks in India it may not be quite 
economical to introduce the new mechanized accounting. 

But these hindrances will not last long in the case of 
India. With the development and progiess of the Indian 
Joint Stock banks, India will also succumb to the rclentles.s 
tide of progress and the western mechanized accounting which 
appears somewhat strange to the Indian public of to-day, will 
become a commonplace of the future, and the time is not far 
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when the pen-and-ink ledgers and the pass books will become 
things of the past. 

Resides the Accounting and Ledger-posting machines, 
there are many other newly invented devices to simplify the 
banker’s work and to ensure greater becurity. For instance, 
to protect the baiikiT against forgery and dishonest bank clerks 
a device ha^ betui invented in the U. S. A. which takes 
photographs of all che(|ne^ as quickly as the best operator can 
run an adding niacliine. Its chief advantage is to protect the 
banks against dishonest customers who destroy cancelled 
cheques aftei they an letmned to them by the bank, and 
then lorjuire tlie institution to refund the amounts debited for 
such ch(*qin‘-,, \\hicli the} allege, have never been drawn. 

Ill 


Bank Publicity. 

In these days of kevu competition he who does not blow 
liisovM) tiunipet must go to the wall. Advertising has become 
one of tlv iiio-t impoi tint methods for attracting customer.s ; 
but wh,il methods of advertising aic suitable foi banking 
institutions has givim rise to much difference of opinion. 

It is gcncralh conceded that advertising in the newspapers 
and ('ommeici'il periodicals is the best form 

ti.. 

to each reader of the ncwspapei individually, 
and the more widi'ly circiilatHl the newspaper selected as a 
medium of publicity the more cuhomers will it bring to the 
advertising banker. JJowevei, there are (piite a number of 
institutions which for one reason or another do not depend 
only upon the advertising columns of the newspapers. In 
some cases it may be due to the fact that there is no suitable 
newspaper ciiculating in the territory or among certain classes 
of customers served by the banks. In others the exhorbitant 


rates quoted by the management of the newspaper companies 
may scare away a bank from making use of newspapers. In 
addition to the use of newspapers and periodicals for bank 
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advertising other forms of publicity are also essential. There 
is a sufficient scope for the consideration of bank advertising 
plans and schemes. For instance, the opening ceremony of a 
new bank is performed laigeiy—if not entirely—with the 
obiect of advertising it. Speeches spi cif) iiig the distinguishing 
features aud indicating the facilities pro\idcd for its clients 
by the new institution are delneied and published in the press. 
Sometimes some souventrs .iie also distributed on such 


occasions. 

For the purpose of in\itin^^ nn\ cuitonieis to open 
account^ at the luiik printed k tters ire somf - 

CiicuKi leiieis times addiessed to thi prO‘-p(Cti\e ronti- 
as a form of li^nk , , ,, 

publicity tuLnts mdividualh The specimen Utters 

askin*’ foi tht opining of Savings Fmk 

Accounts given at the <nd of Appendix A will, it is hopid, b( 
found us#*ful Similarly pcisons hkel\ to open curient accounts 
or give other kind > of banking buslines arc written to indivi¬ 
dual!} Pay envelops on which thi it is somi printed matter 
impressing upon their recipients thit thev should piovide for 

the rainy da} aie '^omi times supphi 1 In binks to thnr 

customers, such as industrial coiKcrn'*. 

Most of the leading bank- issui inonthhf or (]ii irh rlies 
winch in iddition to hiving commercial and 

Monthlies huaf- , , * i i 

1 11 banking ntws cont iin irtn Ii s on coinnu iciil 

teilie ml books o 

and hn iiicial f|Qi stioQ'. uf thi da} Tin le 
arc some ban^ which pnbli'^h md disiiibuh imong customtis 
and prospectivi ronstitiunts books dealing with iinpoitant 
current problems. Foi instance, the liinker s Trust Company 
of New Yoik published lOmctiine hick about half-a do/cn 
books dealing with (jueslions pcitaining to the public hnance 
of several counlnc s 

A number of banks issue railway time-tables, maps, calen- 

Railwav time dais, diaries, catalogues or even pursts, etc., 
tables. maps, for tin use of their existing and prospective 
calendars, etc. customers, bcveial banks m the United 
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States of America and other countries collect reliable and useful 
information about the industrial and commercial conditions of 
the world and make available to those of their customers who 
have dealings with those countries. Some banks offer prizes 
for best specimens of corn, cotton or something produced in 
the locality. 


The ^amc* basic principle which governs the window dis- 

„ , , . I)lay of a big store governs the bank window 

IS.inK winiloA liis- , , . 

jiny displays. The mairi object of both is to 

-the formr^r ‘>elliiig iN merchandise and 
ihe I iN-.t^rvice. In tlie ca-ie of bank window display, 
however, instead of using tailors’ dummies dressed in clothes 
of tli“ latest ftLihion, well-known 'payings and proverbs are 
dr.imati/f^d, d.g., “ Ki ep the woll away from the door,** 
1-^ U'jed to illLi-.Liate the moral that by opening a savings bank 
nccount with the bank the wolf of hunger can be kept far 
away HiTe a luingiy wolf in search of prey is exhibited 
a.s incapable ol doing any harm to a fainil} safe behind 
the w'lills of a snug little ri)itige with a smoking chimney and 
provisions enough to last th» in ior the whole of winter. The 
much-maligned hoaiding halut of the Indian people the 
worst enemy of the bank'* in India and they have tried their 
level best to discourage it. A bank may exhibit m its windows 
on one -^ide a man pouiing Ks. 5-0-0 into a savings box with 
one hand and taking out wHth the other hand Ivs. 5-4-0 from a 
hole at the bottom of it. On the other side in the window a 
man burying a bo\ containing rupees or rupee notes under the 
ground may be shown. The box rusts away, the rats remove 
rupees to their liolcs and the man is left aghast, borne banks 
use piles of gold bricks and coins of different countries for 
window displays. Magnified photos of cheques with remarks 
as " As good as gold, but far safer,” will convey the message 
to any casual passer-by merely at a glance. Among the 
ignorant and illiterate agriculturists, lantern lectures would be 
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very useful. Films about the atrocities of the village money¬ 
lender, the effects of his usurious rates, etc., will form excellent 
topics. A peasant coming home with a cart-load of ready corn 
meets the Sowcar who demands corn m payment of debts. 
The whole family looks aghast. The Sowcar goes to the court 
and gets a decree which leaves the peasant destitute and 
homeless \ somev^hat wisei peasant becomes a member of a 
bank, gets a loan, pay*^ by instalments, prosper-, and the whole 
family is happy. 

In view’ of the absence of banking habit ainon^, thi pi*ople 
of Indki the need of bank publicit\ (annot br o\t*t-tmphasiscd 
and it 1- theiefore very desirable that baiik^ in this country 
should not lag behind m this math r, not only bt caust it is to 
their own advantage but also becau'-c it i-^ bentficial to tlu 
countij in g(ncral and to tliLii custoiniis in paiticular. 

IV 

Bank Accountin^i. 

Tlie importance of piopi r book-ki eping cannot Im over- 

stressed It is geijualh .idniittcd that 
Its imporUnct. , ^ ‘ , , ,, 

accuiacN of acfounts is not only dtsiiablc 

but essential foi the success of a bank, oi for the matlt r of that, 
any business concein. In tlu sedans when coiiipctitioii keen, 
no business can affoid to ignoii tlu f|ucstion of cost. Some 
persons sprciali/e m this branch of accounting and its impor- 
tanc(‘ cm be well understood by the f.ict that < laborate s>slenib 
of cost accounting are being uscd in diffcn nt kinds of manu¬ 
facturing and other concerns and that there arc at present 
associations like the Institute of Costs and Woiks Accountants, 
London, and the National Association of Cost Accountants, 
New York. It may be said that a banker lU'ithci buys 
nor sells goods or commodities, he need not, therefore^ 
worry himself with cost accounting. While it is true 
that a banker does not buy or sell goods, he docs, however, 
render certain services to his constituents the cost of 



BANKING ORGANISATIONS, 


103 


which he should find out in order to sec whether or not a 
certain customer’s account is a paying one. Moreover^ tlie 
accounts must be kept not only for the purpose of finding the 
cost of an article or certain services but also for finding the 
exact amounts owing to and by industrial and commercial 
Loncerns. Thi.s aspect is of particular importance as far as 
banks and b.inkcTs are concerned, because not only the failuie 
to keep propel accounts by a banker may affect his credit but 
it may land him in dilficullics. For instance, if a banker’s 
cleik who lectMW- a certiiii sum of money fot the credit of 4’s 
account by ini-taki the cntiy into account, the 

Kiiil.t r ina\ tin line hand bt unabL to recover the excess 
amount diawii and ‘^pi nt b} B if B can piove that the wrong 
entiy iii the pa-> book hns misled him and altered his 
position , while on tin. other, the banker may have to pay 
damages to A if Iiii chajin i^ dishonoured on account of 
hi^balince being reduced through the above mistake. It 
ma> .dso bi -tated that sometimes even businessmen depend 
upon tluii Kink ncord-^ in tlu^ mattei of their financial 
dealing-^. the Courts (»f law accord weight to certified 
cojiic- of bank accounts and the law exi'mpts the bankers 
from pioducing then account hook- m court it is necessary 
that thin account'^ must be acciiiate. No bankei can afford 
to beiarele^s in tin mattei ot accounting and thercfoie this 
department i alwa}-* placed undei a compitent simior officer 
of a bank. 

Objects jC , XIic chief objects with which bank 

inj, ptopei anDiint*- i /■ i, 

banks accounts are kept are the following ; — 

(а) To have a chronological account of all transactions 
done by a bank, as a bank must be able to produce sufficient 
proof of what it does from day to day. These running 
accounts aie very important. 

(б) To know the exact amounts owing to and by a 
bank. Unless a banker knows what arc the exact amounts due 
from various customers he cannot possibly make demands upon 
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them. Similarly unless a banker knows what arc the amounts 
owing by him to his customers he cannot honour their cheques 
and make other payments required by them. 

(c) To know its exact position at all times and thus 
to be able to find whether or not the business 's making 
progress. 

The general principles of book-keeping govern the bank 
accounting as they do in the case of other kinds of business. 
The rules which govern bank accounting are tlie same for 
all banks and, therefore, the general books of records arc more 
or less similar. However, the manner of rerording and the 
modes of procedure are essentially matters of deuiil. 

It is not possible to give a srt of bank book- that could be 

, used bv all kinds of banks a- ilieir renuirr- 
Bank recoids " 

ments differ. Moreover, it i> not so very 
important how the result is achieved so long a-» the accuracy 
of records and completeness of control can bu obtained. No 
doubt, attempts are sometimes made to simidify and standard¬ 
ise the system of bank book-keeping *ind, griicrally, in this 
respect, the lead of a wc'll-managed bank bellowed by other 
banks. jrani'^ 


Banks keci» records of three kinds 
(a) Cor|)orate records; (b) financial records and 

(c) statistical record^i. 

Corporate records are those records whirh relate to the 

corporate life of the brink. The.se usually 
orporate recorc s. of (i) sharc-lcdger: uO-'’hare-certifi¬ 

cate book ; (iii) share transfer book; (iv) dividend book and 
(v) minute book. In the share-ledger are the accounts of the 
various shareholders, showing the several numbec.^ of shares 
allotted to them, their nominal value, the amount paid on them 
and the entries of several shares transferred from one account 


to another. The share-certificate books, generally have the 
counterfoils of the certificates issued to the different share¬ 
holders. In the share-transfer register the transfers of shares 
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are registered and in the dividend books the rates of dividends 
paid are entered. The minute book contains the minutes of 
the meetings of the Board of Directors of the bank. 

The financial records of a bank are the most important 
. , , oncb. Thev have very much to do with the 

I inaDCial recoids ... , ' ^ . 

daily v^oik of thr bank. The following are 
the important bvioks used foi the purpose"’' ■— 

(ii) Cash Jiook. 

(b) Da) Book. 

<c) fournal. 

\(I) iiciv ml LtdgcT. 

{e) Dr-poiitors’ Ledgers which may be divided as 
follow . — 

(i) C uirmt iK-poMts Lt'dgei. 

Uii iMvcd I)e[)()sit‘' Ledgu. 

(ml Savings Deposits Lcdgei. 

{J) Loan Ledgeii. 

(g) Agimcies Ledgei. 

(//) Secuutii's Ledgei. 

(/) Bills RereivahlL Book. 

(j) Bills Ba).ible Book. 

U') Kegistei of Seciinties belonging to the C'henls. 

As regards the statistical lecords, it should be remembered 

that (ver) huge trading concern in modern 
Statistical rerorils ^ ^ . r i. 

times collects certain kinds of statistics m 

order to obtain accurate infoiination about its jiiogrcsS from 
time to time. l‘'or instance, it is the statistic'; collected by a 
bank that enable the banker to see whether the bank is 
progressing or retrogressing and find out reasons for the ^aine. 
Certain kinds of banking statistics have a great educative value. 

Much information is gathered by means of statistics which 
. are summarized for the use of those who 

eir advaatages business. In order to watch 

* For a complete list of prmcipal books of accounts used in a bonk in 
England please see Appendix C 1. 
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carefully the work of a bank it is necessary to classify loans, 
deposits, income and expenditure. With the help of statistics 
the general manager of a banking corporation will be led to find 
out the causes for increase or decrease in the profits of the 
bank. It may, perhaps, be desirable to collect statistics 
pertaining to the following facts and summarize them :— 

(1) New accounts opened and the amount of initial 
deposits. 

(2^ Accounts closed. 

ii) DepO'-its received and the amount pdid out each 
month, in the various departments. 

(4) Number oJ cheques paid. 

i5) Nuinbei of eheques, bills, and other item? collected 
in each month. 

In ‘'pite of the great importance ol the banking statistics 
It is regrettable to note that the statistical 
I iiJ*3ii-.£uciOiN tables relating to Joint Stock banks in India 
in India. always stale by at least two years. For 

•example, tin' tables published in 1**31 (the 
latest available) aie those for the year Tlu*cause for this 

delay i< hardl\ iiilelhgible as similar statistics of otluT 
countiies aie published soon after the end (;f the yi ar. These 
Statistics are not fjuite up to the maik citlni, and in fact they 
aie far from being adcijuale and uj)-l(^-dale. It is not known 
why tht' statistics relating to the number of cheijue-^ cUaicd in 
different clearing houses aie not publislu'd e\en if they are 
collected. 

It is certain that the work of collection and compilation 
of banking statistics will be done far more efficiently 
and promptl)' if the department proposed in the booklet 
“ Kcgulation of hanks in India Ls brought into existence as 
it will have free, easy and legal access to various kinds of 
available banking records. To facilitate the work and to 
insure its accuracy, the Directoi-General of Banks, under the 
scheme suggested in the booklet referred to above, may supply 
printed forms to banks and require them to fill up and return 

them to him within a prescribed period. __ 

* Kegulatios of Banks in India, by M. L. Tannan, p. 21. 


CHAPTER IV. 


BANKKRS AS JSOKROWERS. 

A^ .<]jcad\ r\plaiiK-(3 ihr rehilionship bL'tweeii a banker 
and hi'i c U'.toinrr 1 -, that of en ditor and debtor, thi* relative 
position bom/; a'-certainod from tht‘ state oi the account of the 
ciistomoi. IJcnco, two of the chief func tions of a banker arc 
the borrovMn/^ and loiidin/; of money. W<' jnopose to take up 
the fornitr fiist. 

It ina\ safely’ be .said th.it in modern times there i.s hardly 
an) biisinei" on a lai/;e scale which is 
i3oiroN\er carried on entiiely with the funds of its 

})roprietois, but in the ca‘-c of banking 
businos the' borrowing o( money i.s essential for the simple 
reason th.it if a bankci is to earn more than the mere interest 
on his (n\n capital, he must borrow fund^ at low rates and 
lend the m at high rates. Of couisl, banks earn a part of 
their pT(‘ht^ from exchange*, coniniisbions, etc., but in the case 
of almost all the leading commercial banks thi^. profits from 
these sources are generally a small fraction of their total 
profits. The major part of theii piofits is earned by the 
employment of the funds deposited with them. U is, there¬ 
fore, found generally that the smaller the percentage of paid- 
up capital to the deposits of a bank the higher is the rate of 
dividend declared as will be seen from the statements given on 
the following two pages. 




I '^Lld 1 inV I o 3-0 1 7 1»- ' ^0 31-1 I •)'’ti o“_ 6 3 l.b 1 »b 8 m 5 20% 



statement showing the relation between the paid.up capital, deposits and profits of 
Leading Joint.Stock Banks in India for the year 1930. 
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Bankers borrow money by issuing bank notes, receiving 
deposits, drawing bills and issuing letters 
^Forms of Borrow- credit—authorizing their agent or 

correspondent in another place to honour 
the drafts of a person named up to a certain amount and 
to charge the sum so paid against the grantor of the 
credit. If the issue of bank*notes is li*ft out, .i banker's 
liability to his creditors can take tlv form of deposits, acc(*pt- 
ances, and bills payable. Receiving deposits i«, no doubt one 
of the main functions of modern banks and in India it is 
certainly the most important, if not the onl> wa> in which 
banks borrow money. 

The issue of notes by a bank was consideied to be the 
most important function of banks m 
note^* England until tue beginning of the second 

quarter of tb' la^t century. Till 1S?5, no 
Joint Stock bank, other than th«‘ Hank of England, was allowed 
to issue notes in the country and const‘(jueiitly it wa*> believed 
that the bank had the monopoU of ]oint stock banking and 
thus no other Joint Stock bank was started till lh25 uhen the 
monopoly of note iS'jue given to the bank was lestricted to a 
radius of 65 miles from London. Howevei, during thr thirties 
of the last century this view began to be di'-countenaiiccd and 
banks of deposit were staited in London. Tlie success of these 
institutions proved beyond doubt that banks could succeed 
even without the nght of iiote-issue. The Hank Act of 1844 
not only put a stop to the establishment of new banks with the 
right to issue notes but also laid icstrictions upon tli.*' powers 
of the then note issuing banks other than the Bank of England, 
and limited the note-issue of each of them to then average 
circulation during 12 weeks before 27th April, 1844. This 
did not prevent the starting of new banks as it was 
found that there was a vast field for b inking business other 
than that of issuing notes. Even the banks having ,.he right 
to issue notes either relinquished the same or lost it on account 
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of their amalgamation with other banks with London offices 
which could not issue notes. Some of the country note issuing 
banks surrendered the right on the opening of offices within the 
radius of 05 miles from London. However, it was largely on 
account of the growth of the importance of otln r kinds of 
hanking business that out of the 279 bank*-' other than the 
liank of linglaiid which were allowed to issue bank note-, not 
on(‘ has continued to do so. 

In the Hniti'd States of America this function of the 

^ ^ National banks has been falling into the 

background. Although the bank notes are 
"till u-.ed to a laigr extent, in h(*\eral Euiopcan countries 
effoits are being ni uk to n*place them by cheque currency. 

In India bdore the intioduction of the tfovernment 
cunency note-, in 1S62 tht‘ three Presidency 
Jkink^ had the right to issue note-» but their 
notes not bt'ing popular did not circulate to an\ a|)prociable 
extent. Foi many yeais ewn after the (jovernment of India 
took over the is-^uc of notes the use of paper money did not be¬ 
come popular largi*l> owing to the want of public confidence in 
this form of currency. With the spn ad ol education and expan¬ 
sion of trade currency nole«? have begun to play an important 
part in the currency system of this country. According to the 
present arrangorneiit there is a strange anomaly in India—the 
credit and currency are not in the hands of a central bank as 
is the case in most of tin* othei leading countries. The former 
is controlled by the Impc'rial Bank of India w'hercas tlie lattiT 
is in the hands of tlic Government. Although at the time of 
the amalgamation of the three Presidency Banks in 1920 into 
the present Imperial Bank of India it was hoped that the power 
of note-issue would be given to the new institution, it is re¬ 
grettable to note that so far nothing of the kind has been done. 
However, it is very likely that in the near future a central 
reserve bank which can regulate the issue of notes according to 
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Issue of bonds by 
banks. 


Definition. 


the requirements of trade as well as control the credit will be 
created. 

In certain western countries, Germany, for instance, 
some banks borrow large sums of money by 
the issue of bonds pa 5 Mblc after a certain 
number of years, but, this method is 
unknown in England and has not been adopted to any large 
extent by banks in the United States of America. 

Bank Deposits. 

In India deposits take throe difftrent forms—^Fixed 
Deposits, Saving-^ Bank Deports and Current Deposits. 

Fixed Deposits 

The term ‘ Jixod deposits' means deposits repayable after 
the expiry of a centain period which ordi¬ 
nal ily varus fioin three months to five years. 
Fixed deposits are also itc-Mved for shorter periods than throe 
months, but generally, not l<•s^ than for a month. In England 
the term ‘ Fixed deposit' 1 -not generally used, as the banks 
receive deposits rcpiyable subject to seven or fourteen days’ 
notice. In the cast* of fix'^d deposits the jieriod is usually 
fixed at the time the deposit js made. The fixing of the period 
enables the banker to inv'^st the money, or, otherwise to 
employ it in his hiisine-t. without hiving to k'^ep a reserve, 
and thi.s is one of the p-I'.ou- why ‘fixed deposits’ are so 
popular with banker? in India. 

Almost all banks in India borrow large sums of fundb by 
means of ‘fixed deposits ’ but as all of them 
Ratio between gjyQ balanco-.sheets figures 

depiMUR different kinds of deposits separately, it is 

not possible to state with certainty the pro¬ 
portion between ‘ current deposits’ and deposit-* payable after 
the expiry of a ‘ certain period.’ An examination of the balance- 
sheets of those banks which give figures of their deposits sepa¬ 
rately appears to show that the ratio varies from 1 to 2*5 to 
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1 to 4 Tlii^ gieat variation in the ratios may be due to several 
factoi** In the first place, a large majont\ of a banks 
customers may happen to consist of persons v^ho, foi one reason 
01 another, do not make use of the cheque currency, whereas, 
a large number of the customers of another bank may be 
Using chi [lies to i luge extent In the second place, some 
bsnk^, I till ciic with District C o operativt banks, invest 
then fund in such securities cannot be cisil) realized, and, 
thrrefoit tin \ do not wtlcomi cuirtnt dtposits. \t the end 
of 111 diL U S \ out of totil deposits of commeicial 

bulks iiiDUiitiug to ibout ‘^m. 41,000 deposits pi\able 
olluiwisi than on demand acif»untid for nc iih sm 1Q,000. 
A >e 11 c nil I in ) pin thi binks hid ^ in 5,001 in time 
depoM I mist ^ in. ^ in tin loiin of demand 

deposit 


] i\t \ dey 
in\t traents 


1 lom th cu toinirs' point >1 \rw this ‘fixed deposits ' 
im in i s)it ol imtstiiiLDt Tiny diposit 
’ til u in ni ^ with Uil. bmks ^ely ofttn 
L) c lust tlK\ die hkclv to itquiic it afttr 
a (dtam p nod Tlu lorni i n i^on is munh icsponsi- 

blc for til lir^i iinoinu ol th si dcjio its with tin Indian 

banks, as till guitmiioiit\ of ih iiiMstiiis public in this 
country pr fci tin foiin of iii\cstnuiit to iiiiustn il secuiitics 
of which thL\ 1 now nt\i to iiothini. 


Deposit rite 
Indii 


Lxctpt 111 till casL of ‘ wintci scison deposits which the 
banks accept during the season when the 
money mirkit is ti,^ht, the longer the period 
duimg which the iiioni.y is to leinam with 
the banker, the higln i is the rate of inttiest offi red by him. 
It generally vanes fiom tliite to mx per cent. It depends not 
only upon the length of thi period and the amount deposited, 
but albo, upon the credit of the banki and the state of the 
money-market. 
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In England, tbe Hank Rate by which is meant the obicial 

discount rate of the Bank of Encland and 
In England • . . . • . i 

not the loan rate, the sense in which the 

term is used in Indiai governs the deposit rates. Till 
1921 the English banks used to receive --uch deposits 
at one and half per cent, below the Hank K ite with certain 
maximum and minimum rates, but in thiit } \u owing to 
the increase in the expenses ot management lhe\ i educed the 
deposit rates by raising the difference bi'twecu tin Inink Rate 
and their deposit rates to two pei cent. This i- eeneially 
the case with London banks, but country banks ^tiil receive 
deposits at one and a half ptT cent, below thi r>ank Kate. Tliis 
difference in practice between the Lngli‘-h b.ini.s and the 
banks ill India is Liigely due to th * fact th it the foimer invest 
their funds largtdy in the discounting of hills upon wtiich the 
di.scount rate charged vanes with the hank latc and usually 
about a half per cent, below tin laltci. This foiin of employ¬ 
ment of funds by the banks in England enables them lo 
repay their deposits after a short notice, wlucli, in actual 
practice, is generally dispensed wdth, provided the customer 
has no ob|cction to hK account Uuijg dchit^^d with 
interest for seven to fourteen days, the period of tlu notice 
required to be givim. In India, on the other hand, the hanks 
invest the major part of their fundb in loans carrying inlcrest 
at one to two per cent, above the bank-rate; and these 
loans in practice are usually lor comparatively long periods. 
Consequently it is necessary for 1)ank.s in India to require a 
longer notice than is the case in England. 


Legal pObikioD. 


The legal position of the banker in connection with fixed 
deposits is one of a debtor w ho is not bound 
to repay the amount before its due date. 
Some banks reserve to themselves the right to repay deposit.s 
before their maturity by giving due notice. This condition, 
amongst others, would be printed on the back of the deposit 
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receipt and the terms of the contract between the banker and 
the customer will be governed by such conditions. Unless, hr w • 
ever, then' is a stipulation to the effect that the banker entitled 
to return the dc'posit at an earlier date, he cannot do so before 
the due date without the consent of the cu^yi^uncr. The banker 
continues to In* a debtor even though the period iixed foi the 
deposit has expired -and the drpo'-it is not withdrawn m 
spite of the fact thal the iiinkei do»*5 not allow' interest after 
the date when the d( bt i^ due. lie doe> not become i tra-tee 
for the customer of th( liindi deposiied w'lth him ; Pcarcc v. 
Cresiviik / uul Official A*i%tgnec of Madras \. SntitJiA 

In Ml i. E to >Mic( their cu'.loineis bankets occasionally 
.illow them to withdraw their fixed depo'jits 
Payment n( fi\eil |',pfQn» IT due dates. In such ciscs either 

deiiosils lx loie (lilt i , 

j tin ( u tc'inei foil goes the interest acciucd on 

tin deposit CM he borrow’S the* amount 
rtquirc'd against the stc unty of Ins fixed deport at a latc of 
interest which is geneially I to 2 per cent, highei than the 
rate allowed on the deposit. In the latter case the banker’s 
advance is fully sccuicd a*> theic can haidly be any '•ocuiity 
better than the amount due from the b inker to the customer. 
It IS sometimes said that the bankei adJ-^ to his icputation by 
giving Ins customers such facilities. It, neverthc'less, appears to 
be a piactice whicli ought to be discoui aged, Dy pei nutting 
the withdrawal of fixed dc'poMts bi fore thou maturity, the banker 
impairs his own cash te^jources and thereby urns certain risks 
in cases of the tightness of the money-market. If the funds 
kept in hand lor meeting the demands of his customer-, haxiiig 
current deposits and others reejuinng accommodation are used 
in repaying fixed deposits before mitunty the* banke'r ma} find 
himself in difficulties. Again, if on the occasion of a financial 
crisis a banker permits the withdiawal of some fixed depO'>its 


(1843) 2 Hare, 286. 


t (1908) I.L.R. 32 Mad. 68. 
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before the due dates and then stops doing so as was done by a 
certain ell known bank in the Punjab at the time of the 
banking crisis in 191i,hei'i bound to suffn in reputation. At 
such times indeed it will be tht duty of a bankoi to keep his 
fund" as liquid as possible and to kttp nioie cash rcadil) 
available than is neces-aaiy in normal timc-^, and ho ‘should, 
therefore, not deplete his ca'^h icsouice-* b} pa>iiig such 
deposits bofoie their matuiit> so a^ to si\o some intciesU 

When depositing his mone^, the custonur irreivcs a 

d< posit receipt which i^ usinllv iiurktd not 
Pepo'-ii iece\pti ^ i i • r i r ■ 

ncgotiabh. Item or com si Ik tiinihricd 

to a thud pait>, but a depo it receipt, not b mg i mw,otiiljlr 

instrument the transfeur docs not a bctUi titU than tint 

of tlk transferor ind, there fort, such ici tipis an not to hr 

treat d like cheques A ‘ deposit iccnpt f\tn if in ttims,it i- 

i\pn&srd to be tiansftrabh , has nc^ti btt-n itcogni/td 

a ‘ nepotiahlc in'^trument ’ or, as gnmi’T thi tran^feirt the 

right to sue ui his own namc.^ In i H(ent e isi Abdul 

Rthman Haji Os/nau \ Cuiital liaiiK of htdtu and oMcasI 

Mr. K M Jhavtri, Chief Judpe m tin himll ( austCouit 

Bombas obsciied while dtlncring jud^nn nt .q un-l tin bmk 

that the li\cd Deposit K<ctipt with not transft i ihK ” 

printed on the top of it was not i iiif^otiihh inotiununt 

and tliat it could not be tiansfernd In iiuit indoisciin nt in 

blanV In this c ise, the icceipt was end n-^ed and dtlivcud 

to tlK bccond dtft ndant a stcuiiU ftu tlu i ntliful p( ifoi rn met 

of his duties l;y the plamlill, and it w is not intended that tin 

ownership should be ti.insfenr(d. It is, howL\ei, possible that 

a bank, having i-isutd the documtnt in a Iraiish rable foini 

mijht be stopped from disputing its ehaiaclti as such In 

Lnglind, a form of clictjuc is sometimes printed on tlieback of 

a ‘ deposit receipt.’ In such a case, if the conditions of th< 

* In re Dillon, Duffin v Duffin (1890) 15 Ch D 631 
t The Juuraal of the Indian Institute of Bankers, January 1930, p 54, 
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•deposit such as previous notice, etc., have been fulfilled, the 
bank cannot, as between itself and the depositor, refuse to pay 
the holder : In rc. Mead* Payment to a person wrongfully 
dealing w^ith even a signed deposit receipt is no discharge to the 
bank unless the depositoi i>, stopped by his conduct from 
disputing such payment: Hvans w Nationaf Provincial Bank 
of England and the banker should, therefore, act prudently 
if, before so paying a dt‘]josit he were to obtain a * letter of 
authoritj * from the customer. 

It is doubtful \\h<*ther valid cheijues can be drawn again'^t 
.1 depo'.it account at all if that is the only 
r heqiies n Jt to account of the customer with the bank. 

be ilra\\n .iijaiosi • , n t i. 

fixed tUqiohit^ JkinkiTsui l!.ngland usually honoui suen 

ch'‘qurs r(.l}ing u])on lien or set-oIf, either 
ol which ap[)lios to a dt account. It appears, however, 
that ev(*ii .iftei expiiy of the fixed peiiod, the depositor if not 
entitled to draw cheque > against fixed deposit unless he has 
cither madt* such <inaiig< \\v nts with the banker, or, ha- given 
instruetious to him to iiansfer the amount to his cuirent 
account. 

Whether the retmn of the deposit receipt to the bt^nker 
lsreiiiinof.lei.o ‘‘ condition procodont to the repa\ment 
bit receipt comli of till loan dt'|)ends to a great e\tcnt upon 
iionalforiiieieiiirn the conditions of the deposit receipt. If the 
of h\ed depiisit return of the deposit receipt is made a condi¬ 
tion for repayment, no cause of action would then arise until its 
return : Alkinson v. Bradford, Third Equitable Benefit Build¬ 
ing Society, : In n\ Tidd, Tidd v. OverclL% In case of the loss 
of the receipt, however, a court would exercise its equitable 
jurisdiction and would not allow the depositor’s failure to pro¬ 
duce the receipt to stand in the way of the depositor reclaiming 


* (1890) 15 Ch. D. 651. 
t (1904) 13 T L.R. 429. 


I (1890) 25 Q.B.D. 377. 
§ (1893) 3 Ch. 154. 
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his money. Nor \^ou]d the court require the depositor to give 
an indemnity bond, as a ‘ deposit receipt * is not a ‘ negotiable 
instrument' and its transfer cannot confer any better title on 
the transferee than that of the transferor. 

The Law of Limitation does not apply to a ‘ fixed deposit’ 
ds long d^ interest is being paid on it, or, as 

LirRjiJtion period. , , , . ■ i j 

long as th*' depo^^it u'ccipt is being reni'wed. 
If th' deposit reeeijit has not bet n leiiewed, however, the 
period begins to run from the date on winch the depositor was 
entitled to bo repaid 

Whether a particular deposit dccfunt i'. attached bj a 
garnishot* order niai depends on tht Lt'ims on which it is held 
at the time of -ervice ol the ordei. To be affected by the 
order,it must be a debt, * due, or, arciuing du<*,’ that is, ‘ due* 
or, accruing due at a definite and r utain apiiioaching date: 
Webb V, Stenton/ A diiiont account n p,i}abli onl) on pro¬ 
duction of the receipt and a deposit atcouiil repayabl'' on hxcHl 
notice which ha> not been given are not attachabh. 

The following, however, are attachable : - 

(а) a deposit account repayabh' ()n deni.md ; 

(б) a dejjoait account repa^abh rin fixed notice wdiich 

has been given ; 

(c) a deposit account repayable at a fixed future date, 
or, after the lapse of a sjiecitied time. 

When the account is attached, the whole amount is im¬ 
pounded irrespective of the idative amounts of the judgment- 
debt and the balance: v. WhitelayA 

A deposit receipt may be the subject of a donatio mortis 
causa: In re. Dillon^ Duffin v. Duffin , and the couit will compel 

• (1883) 11 Q.B.D. 5J8. t (1892) A.C. 118. 


t (1890) 44 Ch. D. 76. 
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I »e[KV 
name 


the legal representatives of the deceased to facilitate the receipt 
of the money by the donee. 

BankeiS deposit receipt is exempt from stamp duty, 
provided the deposit is not expressed to be 
Exemption fiom j-j^ccivod of, or, by the hands of, any person 

othei than tin one to whom the same is to be 
accounted fm.* The exemption holds good though a time be 
fixed for iep«ument. Noi does provision for the piynicntof 
mteri itfii t the (|iicstion. 

1)» |K» Its aie Irc^jucntly leceivcd by bankers in the joint 
naiTU's two or moie pet sons, and the 
t ondilions subject which such deposits 
aic accepted, will, of course, regulate 
thi niajiii'I «'f withdiawal. Thus, thi‘inonc> may be with- 
diavvn bs « uh'i ol the dcjio'.itors, and in -uch a case, the 
banker will jf i upon the iiistiuctionand signatuicof either of 
the dcpo'^ilois. On the othei hand, if an account is opened iii 
the naniC'^ two depositois, and il thoie ijj no puni^ion to the 
contIar^. tie* lustiuclions of both will be ncccssaiy. 

Savings Bank Deposits. 

Anntli' I kind of doic^^^ts uicivod b\ banks aie the Savings 
Itank dej nsit-* which are not so impoilant to bankers as fixed 
or current dtpoaits. 

Savings bank deposits take theii origin in the Trustee 
Savings Banks which aic institutions in 
nature of banks established for the 
receipt of monc} s from depositors without 
any bemht accruing to the trustees or organisers. * Depositors 
of the Trustee Savings Bank in England can use only one 
bank at a time and may not have more than one account at one 
and the same time. Any breach of this rule involves forfeiture 

” See the Indian Stamp Act, 1899, Schedule 1, Item 53. 

* TrcMee Savings Bank Act, 1863 (26 & 27), Vic. o. 87, Sec 2. 
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of any amount illegally deposited, or of so much thereof as 
the National Debt Commissioners may think fit. Exception 
is made in the case of ordinary dojiosits by ‘ Fncndh bocietie'^.’ 
Not more than i' 50 can he deposited by any depositoi ^^ith 
any Trustee Savings Bank in one }car. whcthei .my sum has 
been previously \Mthdravvn or not, nor can any deposit be 
received vvhich \\ould bring the aggregate amount to over 
£ 200- Deposits may be received from, and repiiid to infants 
and man led women. 

The object of thest Tiustc i' ba\nng-» Banks toi n imrage 
thrift among people of small means by ac( t i>ting small 
deposits which at one time w»‘je not looked upon fi\<)!uably 
by banks. 

Similar objects aie ^ei\Ld by BostOlho StMiigs Banks 
which were first established in England by 
Ofilce Savings Bank Act, IbOl lJ4 
^.25\'ict. c. 18) and the facilitns of the 
Post Office Savings Banks aic now^ availabli in ill English 
towns as well as villages wheie. the Post-ollice iian^aets savings 
bank busimss. 


Savings banks m 
India. 


In India Trustee Saving-* Banks were fiist t -tabhshed in 
the Preside ney towms between 1S33 and 
1835 and their management was transfeiied 
to the Piesidcncy ISanl.s in ESG J—^*4. In 
1870 District Savings Banks w»ere opened in certain s«*lected 
treasuries and 12 years later Post Ofhcc Savings I>anks 
came into existence in all piincipal Post Offices in the w^holc 
of India except the Bombay Picsidcncy. This exception 
and certain other restrictions in olhei parts of India were the 
re.sult of special arrangements made with the Presidency 
Banks to whom the management of the old Government 
Savings Banks was entrusted. However, these restrictionb were 
removed after a year. The Post Office Savings Banks 
continued side by side with the District Savings Banks for 
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about 3 years, after the expiry of which period the latter were 
abolished but the Government Savings Banks m the three 
Presidency Banks continued till 1896. 

The populaiit} of the Postal baving^j Banks in India can 
he judged from the following statement showing the growth in 
number of depositors and the total deposits — 

- 1&85—86 1895—90 1934—lil 1923—24^ 1^29-30 


Depo itois 

A oil nni uf Me, t t 
(in Ukh )t I ii{ (is 


133 0091 6 53 872 .6 44 074 20 89 14 24 7" bl3 

i 

I 

2...6 I 9 04 14,b9 -4^8 ’’'.13 


The baiiki found that it a piling buanc^^ to take 
in siK h depoMts, hov\L\i I small they ma> be. 

Sivinj; bini jr ul\anl'ig(‘^ to a bank aie that «L vtry 

lepcii tmenl lu < jm 

mercial bank^ '•tlVO 1 sllHlI Unt to niLt t dcnUuUds 

on such dipusils a^, genualK, i dopo'^itor 
isnotallosMd to \Mtlidn\3 inoii than Ks. lUU in aii> one 
week. Larger suin-- iiid} bt dr inn after gniiig two w eks 
notice, but not inon than Ks. 500 in oni month. Morco\cr, 
such accounts aie not gcntiall) illo\\(d to be ( perated upon 
bj means of clu r|Ui s, that the bank( i Joes not i un in\ iisk 
in connection with plying out chequeInlcre-t is ^em*tally 
allowed on minimum monthh balances, and not on daily 
balances. Some banks including the Ollice Saving Banks 
allow inteicbt on depc-its received up to the 4tli of the month 
so as to enable those receiving small salaries to deposit their 
money and earn intcieat theieon. Banks incur little expinsc 
on such accounts so far as stationery is conceined, but \cry 
often, they give their cubtornerb such privileges as the collection 
of cheques and safe custody of \aliiables or securities. 

Carrent Deposits. 

Although these deposits do not contribute to the bankers' 
working capital as laige amounts as fixed deposits do. }et, 
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they throw a much greater responsibility on them, because, it 
is in connection with such deposits that the bankers* duty 
to honour their customers* cheques arises. 

r»y taking such deposits the banker undertakes to honour 

„ , , ^ his customer’s che(mes as long as his 

Danker L obligation. . . . 

account is in credit. The banker may 

have to suffer loss if he pays a forged clie(]ui‘, or, if ho pays a 

chujuc contrar\ to the instructions of his customer as would 

be tho case if tho banker paid a generally crossed cheque to 

a non banker or a specially cio.^sed checjue to a banker other 

than the one in whoso tavour it is croi^cd or to his agent for 

collection.* Tht‘ customer ha'^ to pay foi th(‘ stamps? on the 

cho«iues il they are liable to a -^tampdutN but the cheque forms 

themselves, as \\t‘Il a.s tlie pas^-book, an* - applied free of charge 

by the banker. The hanker has to keep suliicu nt funds in 

hand to enable him to meet thedciiund^ of his (‘u.-jtomcr.s. 

In India, mo^t banks allow two per cent, interest on 
minimum daily t>r monthly balances of 

Ioiere*'t ** - 

Ks. jOO— 1000 providtd the interest accrued 
in a half yi ar is not less than Rs. .S to 5. Amounts exceeding 
Ks. ] lakh arc generally subject ton special arrangement. Some¬ 
times cu.slonuT^ aic rc<]uired to maintain a minimum balance 
failing which they have to pay hank charges in the form of 
commission on the annual tinnover of the account. This practice 
enables the banker to use ficcly the minimum balance fixed on 
the account without running any gn at risk. Thus, if a banker 
has 100 such accounts and the minimum balance for each 
account is Ks. 500, he can freely employ Ks. 50,000. Of 
course, his experience will teach him what proportion of 
current deposits in excess of the minimum balances he can 
safely invest. In the case of fixed deposits he know.s exactly what 
maximum amount he can be called upon to pay whereas, in the 
case of current deposits he can only approximately estimate the 

* Negotiable Instruments Act. 1881. Sec. 129. 
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demands that are likely to be made upon him, and therefore, 
he has to keep larger funds to mec t emergencies. 

In London, only a few banks allow interest on current 
deposits The practice genciall> followed there is not to allow 
any inicrc si on cui i v.nt accounts except when they are subject to 
anj sptc^ il irrangciii nt between the banker and the customer, 
wheitlw iiUiicst ina\ b( allowed if tht account is a substantial 
one. tlu othei li ind, if thr montlilj balance goes below a 
certain amount, tlu banker would chai^^c a commission which 
m ly bt \ fiNt d amount per annum, oi, ibout one-eighth toone- 
(jLiiitd p I cent on the tuiiunci 

1 1 c opcniii L new iccount i i)inkci hould take 
Cl Linn pif c uitiuii'^ ind must ascertain by 
Ltti ntro i^iHiune fiom thr iki on wnhing to open 

til dCiunt if u( h puson is unknown 
to him, a to hi-^ prolt aon oi ti id» as well 
as tlu niliui of the acce unt hi jiopf^si loojicn Vs b\ taking 
up tlu ultn ncL> tjivi n b} tlu new custoinii tlu bankii can 
ca ll^ \i ih such infoimation nid jud l wluthii m not the 
pcr-^oi ^ to opi n in iccount i disnalili custonici, 

it Kcis-,ir\ foe the bill! to nujuirc fiom it sponsible 
psrtR IS itfcirncrs b> iht custoimi as to his 

intej^fiU ind icspcrtabiliU, an omission to do which mij 
iLsult in nous conicquencc not onh foi tin bankti concern- 
td, hut ilso foi othi i baiikci and tlu gtiu i il public 1 rom 
time to time, instance s of baud conimiUtd b} pi I'-ons m pos- 
sessicm of che(]ue books Juvt come tc^ oui notice 1 or instance, 
some ago, a well dressed person appioached the manager 
of a biiik in Delhi with a lequcst to open an account in his 
name and, feigning to ha\e forgotten to bring hi^i puisc contain¬ 
ing curicnc}" note^, persuaded him to part with a cheque bcxik 
containing 16 stamped cheques for which he paid one rupee - 
the amount of stamp dut} —and promised to send deposit 
on the following daj. Having obtained possession of the 
cheque-book he succeeded in pcisuading certain merchants to 
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accept his cheques in payment of his purchases. The 
cheques were subsequently found to be worthless as the man 
had no account with the bank upon which they were drawn. 
In fact on tlie failure to make the inquiry referred to above 
the banker might enable a deceitful person to obtain for 
fraudulent purposes the possession of a cheque-book and if he 
is an undischarged bankrupt, the banker might be placed 
in a difficult position bv allow'ing such person to op(‘rate 
on his account with the bank. 

Secondly, although the banker nia}, at the time of the 
opening of an account, have no idea to grant an oveidiaft to 
the new customer, an o\erdraft may be granU^d inaJvt'itently 
and in 'uch a ca'-c, the importance of getting a letter of 
introduction oi references from the new customer c an be W('ll 
understood. I'oi in'^tance, if a bank clerk, by ini'.! -ailing thi' 
balance at the ciedil of the n* w customer’s account honours 
his cheque, it will amount to the grant of an overdraft which 
can be realised only if the customer is a respectable party. 
Similarly, a credit item b< longing to :i particular customer 
may be placed to the credit of the account of another customer 
who may draw the amount and decamp. 

Thirdly, the banker has to answer inquirie^j from 
fellow bankers about hi-. custom''*''s financial position and it is 
therefore desirable l)oth in the interest of the bankei as well 
as hib cubtoiiuT that the former is in possession of such 
information. 

I'ourthly, if the banker fails to make the ordinary 
cn(|uirics about tlu' ni'w customer the former may be deprived 
of the statutory protection given to a collecting banker under 
Sec. 131 of the Negotiable Instruments Act. In Ladbrohe v, 
Todd*^ Justice Jiailhache said, ‘the bank acted negligently, for, 
they did not make ordinary inquiries which ordinary, reason¬ 
able people, according to the evidence before me, should make 


Tunes (London), March 28, 1914. 
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in opminR an account/ It is not (juitc certain whether any 

endcnc< to the general practice of bankeis in India making 

such inijuirus at the time of opening curicnt accoiints 

refein d to in thi judgment will be foithcoming in Indii. 

1 irh customd is k ijuired lo'lupplv hi'^ binkei with one 
01 inort '^piLiniens of h^ sir^naturt and 
^ th(*^ art cntiud in i sieniture book 

IIUL 

Howi \ i, till inorlt rn pi ictice to hive the 
-•p ill jMi '^ign iturt on cird^ wliidi in indexed ind fihd in 
alph il) tiL il oidii 1 ich cii-^lnin i s fml nun ':>hould be 
w ntti n in b )ld ( h ii n ti r'^ aI)o\< In u i ounl in tlu K 1 *ti ind 
his id ] ind on upiti m shoi 11 il-n Ik idikd 

I Li i (ii loiiu r di 1 th il liH iLCOunt b O})orated 

u[) n In Ill th I |) r on i m indite* in 

)pti n r \l tin wntnif to th il i fh (I, is n 11 is thi sjkii 
uemn l j 1 n 1 nitin ot tlu p isni in whose 

inoui th in ind it( ^lVfn should b( 
(d)Uin 1 i\ till hinlvii l‘ovv i t > ih iw md i ndoi ch iiuis 

doL km inilinli p)\vti t) i i pt bills oi oMidnw the 
uiouit It 1 til iciiin, 11 ( sii) tint tlu ciistoniLrS 
instil tun to lii-^ binkii sli >iil(i spiiifu ill) siiti so, if he 
wi-^h til 1 inkii to illow 111 p 1 on to oiddiiw th iccouiit. 
Thcbrnk i sJioulil hi\i ni U <f ui Ii nistiiu lions of his 
Lust ur- (iitLiid on tlu ltd n uc unit of tlio^t (a tomeis. 

In ihv- ibscncL oi a notut, Lxpirssid oi iinplud, the 

, , . binlci Is n )t (oiirtrmd with tlu tiucstion 

1 ink r ml < m ^ 

Lcint 1 \Mtii the of tlu custonu 1 s titlt to nioni \ pud m by 
tu iinut titlp to ijiiii Monc} nnj be pud into i c ustomer s 
immt V lit I ) ittu (uiient iccoimt b} a thud pci son, ind in 
ordinin r isi , tlu bull cr is bound to iLCcpt 

Bpeoial Types of Customers 

Any individual IS Icgill) capable of opening an account 
with a banker if the latter is satisfaed as to that peison s 


• I orm 2, Appendix A 
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boiia fides and if he is willing to enter into the necessary busi¬ 
ness relations. The power of certain classes of persons, how¬ 
ever, to makf valid agreements is subject to well recognized 
restrictions, as is the case with minors, lunatics, drunkards, 
married women, undischarged bankrupts, agents of all kinds, 
trustees, executors, administrators, etc. We shall thert'fore 
consid(T tin? position of a banker with regard to these .-.pecial 
classes of cu«5tomers and the pr'cautions which he .''hould take 
in his dealings with Ihem. 

1. According to the Indiuj Law* until a perMui com¬ 
pletes hi^^ eighteenth year he regarded as 
Minoisorinf.mts. . , . r i i . r i - 

a minor, imles-. hefore the complc’tion of his 

eighteenth veai a giiaidian of liis person or prop'Mty is 
appointed by a Court in wliich case the minority ‘ xt«‘nds to 
the age of Iwcnty-nne. Tridcr the English Law i [)er-on 
continues to be a minor until he, or b*he, completes hi'^ oi her 
twenty-fir^t > ear. This law applus also to the descendants of 
persons of a 1 British domicile iinh'Ss they have taken a new 
domicile. 


As a general rule a minor can repudiate all his contracts 


Minor't ris;ht lo 
repudiate his con¬ 
tracts. 


at his option. A hill or cliequc given by an 
infant lo repay money borr()W('d by him 
during his infancy is entirely void. He cannot 


even he compelled to req^ay money which 


he has borrowed even though he has obtained the loan by 


falsely representing himself to be of full age. 


A current account may be opened in the name of a minor 
and the banker run-* no risk in dealing with 

Minor’s account. , . i-, i 

him as long as his account is in credit. In 
view of the fact that a contract with a minor is void and 
consequently he cannot be compelled to repay even amounts 
advanced to him for the purchase of necc.ssaries of life, it is 


Indian Majority Act, 1875, Sec. 3, 
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advisable to open the account in the name of his guardian. 
This will enable the banker to recover the amount o< overdraft 
which he may have granted even by mistake. Otherwise, not 
only the money advanct'd to a minor is irrecoverable but any 
securities pledged by him jnust be returned. Similarly, an 
adult who gives a bill in le^jx'rt of a debt eontracted during 
minority cannot be ‘^uc'd for the ‘■Mime, except by the holder in 
due course, who ignorant of the circuni'^tances iimlcr which 
the bill w^as givc'n. Altliougli with no capacity to contract and 
render himself habit on a bill or chetjue, a minor can draw, or 
rmdor'ie any i:he<|ue oi [lill and the lU'.trmni iits so drawn or 
endorsed by him are iie\eithele*.s valid. 


A minor pt ixui mav not be !» gaily capable of entering into 
a contract in hi-, owai name*, but there can 

Minor .e-agent. _ i • . . ■ r 

be no ol)|e( lion to hi*> acting as an agent lor 
another person com[>eteijt to contract, jiiovided the former is 
duly authorized by tln‘ latter, bur instance a minoi son iiuy 
make contrac ts beside-5 endorsing che(|ues and bills on brhalf 
of his father if the lattei has duly authorized the former to do 
so. MonjovtT, if he has distinct .luthority, he may purchase 
goods and obtain advance^ in the iiameoi his principal although 
it would be clearly to the advantage of the other parties to 
such contracts to obtain wriltiMi c<»n(irmation of such authority 
before completing the necessary arrangements. 


Minor as partner 


There is nothing to prevent a minor from becoming a 
partner in a firm, and transacting business 
oil its behalf. However, he cannot be held 
liable for any debts of the partnership incurred before he attains 
majority. On the other hand, unless he expressly repudiates 
the contract of partnership on his attainment to full age, ho 
will be regarded as having ratified the agreement and will 
become liable as a general partner for any debt incurred 
thereafter by the partnership. 
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2. Under bee. 11 of the Indian Contract Act, 1872^ 
, persona of unsound mind, as m the case of 

minora, are disqualmed from contracting, but 
the disqualification does not appi} to contracts entered into 
bv lunatics during the period of sanit) oi latificd during such 
periods. Contract's with p< r-son^ of uii'^ound mind are not 
void but voidable iii law, Thu>, it will be clear that 
such contiacts lia\t noinhciint d^ft.ct but can be avoided 
pio\ided the othti jiaiU is .iware of tht fact of lunic) of the* 
hr^t part>. Cons* ijuenth, no biinkci would kiKnMn.^ly open an 
account loi i p i-^on of un-^ound imnci bee ui'-e that would 
CdsiK involv( him m tlu dillic iilU of choo-im; between the 
risk of unjustihabU tlishoiiouiiiif^ thi ( u^toiner’-s (lictiues on 
the one hand, and of hem^ luJdto lu\e diluted his account 
without adequate aiilhniit} on the otlui/** Howi \ei, a banki r 
who di-counN ibillduh diiwn, acceptid, oi indorsed b> a 
lunatic, can nali'^t the inonc\ due thmon liom him unless it 
can br piovid tint tlu buikn knew of tlu fact of tlu lunacy 
of till- party at the turn of discountui.^ I low vtr, when 
a binkn conu t to know of hn i ustoiii lunat) all operations 
on his account should bi mp'ndtd until tlu rtenpt ot an 
ordei from tht (. ouit ir tin dthiiiU pioof of tin customci\ 
rccov cr}. 

J. The l.iw icco, nm conli.ii t-i onl> yylu n the parties 

an in 'lound mind and in full po-ise^sion of 
1 rjnlcB pe‘rsons. of tliMl making. If 

a pci ^on who n p.irt) to <l t oiiti icl c ui piove that at tlu time 
of entering into the contract he was incapable, from the effects 
of liquor, of le ilising what he wa-^ doing and that the other 
party wa*- iwart of this fact, lu may have the contract set 
asidf bv the Couit. However, if the other party were unaware 
of the incapacity at the time of the agreement, then the 


” Harl'b Law of Banking, Third Edition, p 143 



BANKERS AS BORROWERS. 


129 


contract will be binding. Generally drunkenness is not consB 
dcred to affect a person’s power to contract, yet with a 
view to prevent people from taking any undue advantage of a 
drunken person, he is allowed to evade liability on instruments 
so faras the^ person who improperly induced him to sign them is 
concerned, i)rovided the Court is satisfied that the person was 
so drunk as to be unable to know what he was doing. In case, 
however, the instrument has passed into the hands of a holder 
who takes it in good faith and for value the uistrurncnt will 
icniain a valid one. If a customer tenders, when drunk, a 
cheque for which he demands payment the banker should 
better havt n witm ss to the signature and the payment of the 
amount. Howt v('r, a contract made during a pt'iiod of mental 
incapacity may be latified when the pci son concerned becomes 
normal. 

4. A cunenl account may also be opened in the name 

of a mairiod woman. Opening an account 

Mamed women * . ^ i ^ 

constitutes a binding contract with tbe 
married woman. .She ha', powci to draw'cheqm^H and give a 
sufficient dischaig(*, .md /)o/ta fide dealing with the account 
cannot subsequently In* (|uestioned to the pt'-judice of the 
banker. In the case of an oveidiatt the banker will have no 
remt'dy against her if she has no separatt estate—and even if 
she has sepaiatc property or Stn-dhan as it is known 
among the IliiidU' -Ihe piupeit) may he settled upon her 
in such a wMy that she can onl> use the income as it 
falls due and can neither touch the capital nor anticipate 
income, bhe cannot make her husband responsible for debts 
incurred by her except in cases where she acts as his agent, or 
where she borrows for necessaries for herself and the household. 
The husband, however, can escape liability, if he can prove 
that his wife is already well supplied or that he has forbidden 
her to borrow in his name. Again the banker should also 
keep in view the fact that in the case of overdraft he will have 
no personal remedy against a married woman, as she cannot 
9 
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be committed to prison for non-payment of a judgment-debt. 
According to the French Law it appears that a French married 
woman cannot open a bank account without her husband’s 
permission.* Looking to the difficulties with which making of 
contracts with a married woman is beset, a banker will be well 
advised not to entertain any married woman's application for 
an overdraft without very caieful precautions to safeguard 
against loss. 

5. Current accounts may be opened with corporations, 

whether trading oi non-tradmg, and apart 

Tradinf; Com fspecial authority to opc n accounts w'lth 
panies. ^ j r 

banks they have inhc‘icnt powiib to draw 
valid chequeb. Howevu, befoie opening an account in the 
name of a corporation a banker should examine the company’s 
special Charter, Act,or Certificate of Incorpoiation giantcd by 
the Rcgi'^trar of Joint-stock companies, and its Memorandum 
and Articles of Association. This will enable him to see 
whether or not, the company has a legal entity, and if it ha , 
what are the general provisions regarding its objects, capital, 
borrowing pow'ers, etc., because persons dealing w^itli tiading 
corporation^ are expected to know such provisions. The 
banker should also ask foiatopy of the rcsolutu n pa-'-ed 
by the directors of the coiporaiion appointing him as 
banker to the corporations and naming the person, or peisons 
authorized to operate on the account. Such a copy should be 
signed by the chairman of the meeting and countersigned by 
the secretary of the company. The banker should obtain the 
specimen signatures of the persons authorized to operate on 
the account of the company. It is also desirable to ask for 
copies of the balance sheets and annual reports of the 
company, for a few preceding years, if the company is not a 
new one. These will help the tenkcr to form an opinion about 
its financial position, etc. 

* Impressions of French Banking. The Journal of the In&titute of 
Bankers, November, 1929. 
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Borrowing powers with or without restrictions are 
generally specified m the Memorandum and 
Pomrs to borrow Articles of Association. Such powers may 

Trading "companliT include powers to pledge the 

company’s property. Except in the case of 
non-trading companies both under the English and the Indian 
Law companies have implied powers to borrow and mortgage 
pioperty to such an evtmt as may be reasonable and necessary 
for the earning out of the objects stated in the object clause. 
It is not nccessir} foi a banket to make enquines as to the 
purpo-^e foi winch the funds to he l)oriowfd are required, and 
llu advanc ( in idi c 'innot be avoided on the giound of the funds 
being imsip[)lied i lone as the binkei acts hona fide and 
without knowledge of the inisapplicition. 

Inth( cast of windinj^ up of the company all the powers 
of It directors cca^e from the commence- 
( L sition j 1 the winding ui), except to the extent 

pn\\eT ,11, , 

to whi< li Lith( r tilt companj in a general 
meeting, oi the liquid iiois, mi> sinction tin continuanec of 
then power-. Thus the biiikci will not be justifi d in 

honouring rhc(|ues drawn b} tin diuetoi-. afUrhchasicccued 

notice oithi pa ang of tin i solution authoiismg the winding- 
up of the comp in 3 . 

f) \ bankei -should not open in account in the name 
of a putrnr^hip uni ss one or moie of the 
Partnership 01 pjitnei'j appl} to him to do so Except 
counts*^ when the partniT ipplyin’ for the opening 

ot an account Is deprived of that power, 
and the fact is known to the Iniikei there c'an be no legal 
objection to Ins opening the account. However, a banker 
should, as fai as ixissible, get a lettn signed by all the 
partners stating the nature of their firm’s business, the 
names and addresses of all the partners and of thojo 
authorized to operate on the account in the firm’s name. The 
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authority given should include powers to draw, indorse, and 
accept bills, and mortgage and sell property belonging to the 
firm. It appears that according to English Law a partner in 
the absence of a special authority from other i)artners to 
e^ecute a legal mortgage of the partnei'^hip property can only 
give an equitable charge. This position is probably due to 
the technical rule of the English Lau that an agent cannot 
execute a deed on behalf of his principal unlos^ so authorized 
by deed. However, the English doctrine that a paitner, unless 
specially authorized by deed, canntit mortgage th^ immovable 
property of the firm is not applicable in India. Where a 
partner is managing the firm’s business he the pov^er of 
borrowing as incidental to the powers of trading, and coiit^e- 
quently he can pledge its property. In England as a paitner 
has no implied power to bind his co-ptiitner b> deed, the banker 
has in order to obtain a valid legal mortgage to sec that 
either all the partners are parties to the mortgagt‘ or that 
the partner executing the mortgage is vested with the powei to 
do so on his behalf as well as on behalf ol his partneis. If this 
is done, a sleeping partner cannot c\ade his liability and the 
banker is not put to th(' trouble of jiroving tht' interest of all 
the partners in the firm. As the (hawing of chequLs is 
necessary in almost all kind*' of busine-'- tin bank u 
in honouring (hcques diawn in the name and signed 

by a partner, unless it has leceived ^p^■c^al instiuctions to the 
contrary, or knows that the partner who ha^* drawn th(^ chci]ue 
in the firm’s name is not authorized to do so. In this case, a 
notice from the partners to the bank cancelling the authority 
of any one of the other jiarlners would be a sufficient notice to 
act upon. Similarly, any partner has an implied authority to 
stop the payment of any cheejue drawn on the partnership 
account and the banker is bound to comply with the instructions 
issued by that partner. This also holds good in the case ol 
overdrafts. 



HANKERS AS BORROWERS. 


133 


In the case of retirement of one, or more partners 
interested in the account, the liability of 
a partner or partners to the bank ceases 

so far as future transactions are concerned, 
but in case of no notice having boon given to the bank of such 
retirement, the retiring membcT will continue to l)e liable tven 
for advance^ made aftei his retirement. As a rule, however, 
on the n'lirement of the old partner and the admission of a 
new one, the banker ri'leascs the retiring partner and accepts 
the newly cori->titulcd firm as his debtors in place of the old 
him. In cast* tlie lianker does not want to relintjuish hi*> claim 
against the retiring partm^r he will close the old account and 
open a new one in order to avoid the application of the rule 
in Qlaytons ca.se/ iiccording to which a payment shall dis¬ 
charge th(' edihest debt whether of i the customer or of the 
banker remaining unpaid. 


Theie appears to be no objection to a banker complying 
p 'I r t n e I sii j p " rotjucst to iraiisftT money from the 

account anJ pail prival'* ucount of a partner to that of the 
ners p r i \ a t e firm of v\ Inch he is a member, but the banker 
accounts iiol collcct a chcfjue drawn in favour of 

the hrm and place the .imount to the credit of the private 
account of a member of that firm without making proper enquir¬ 
ies. Also, it is not pcrmitti'd to set off the bain nee of a person's 
private account against the account of the firm of which he 
is a partner. In case a banker wishes to transfer money tiom 
a customer s private aci'oiint to the credit of an overdrawn 
account of the* firm of which he is a partner the banker should 
give reasonable notice of his intention to do so. Furthci, the 
death of any partner docs not preclude a firm from with¬ 
drawing funds standing to the credit of the partnership 
account, nor is a urm bound by the acts of a partner after he 
has become insolvent. 


(1816) 1 Merivale 572. 
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7. A banker should not open a joint account except 
Joint accountb receipt of an application from all 

other than partner- persons interested in the account. This 
ship and trust docs not apply to a partnership account, 
accounts which may be opened on the application of 

a partner as he can bind his other partners. When opening 
an account in the names of several persons who arc not 
partners the banker ^honld obtain -.pecific directions as to 
which of them shall operate upon the account: but in the 
absence of such directions he should honoiii only sue h i hc(]ucs 
as are signed by all those in whose names the joint account 
has been opened. The full title of tlu account should appear 
in the bank’s books as well as on cviiy cheijue drawn. 


8. A banker dealing with joint Hindu families will find it 
to his co^t that ccitiin laws and customs re- 
fai^lies lating to succession and tiansb r of iights put 

serious obstacles in the w’ay of hij pioviding 
financial accommodation on the secuiity of what ordinarily 
considered to be a normal and reliabh’ bank sccunt}. For 
example in a joint Hindu family govcwied by the Mitakshara 
Law all the members acijuire a right in the anctstral property 
by birth and the accrual of that right d ites from conception, 
so that there is alway.-i the danger nt having a ti.iusiaction im¬ 
pugned by a person who at a date of tninsaction was not born. 
In order to charge a joint family estate it is nccessaiy that all 
the members of the family should join in thr^ execution of the 
deed or should give their consent, or it should be made by the 
head of the family in his capacity as kart a or managci. The 
powers of the karta arc, however, limited and a charge created 
by him is binding on the family property only if the loan is 
taken for a purpose necessary or beneficial to the family or is 
in discharge of a lawful antecedent debt. In the event of a 
suit being filed by a banker who has granted loan on the 
security of the joint family estate the burden of proof that 
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before he made the loan he satisBed himself that the loan was 
taken for purposes beneficial to the family lies on the banker. 
To avoid this and several other difficulties some banks require 
a Hindu customer desiring to open an account to furnish a 
statement to the effect that the money deposited in his 
b'ixed Deposit, Current or Savings Bank account is the 
personal or 3elf-acquiri*d property of him or herself and not 
th' property of a joint Hindu family.* 


1 xeciitor 
trustees. 


.nil 


9. a rule, a banker will avoid opening accounts of 
t xecutors and trustees but can have no objec¬ 
tion in doing so if the accounts are to be in 
their private capacities. Otherwise he will 
thoroughh 'u'*iuaint himself with the official document appoint¬ 
ing the v\i\ iitois oi trustees and will have no dealings with the 
c'state until thf' oHicial probate or letter has been inspected by 
him. In pi.utici, however, ahankci sometimevS giants facilities 
to person^ w hc*m he know's to he lepiesenlntiveb of the deceased 
pe nding thr* issiu' of the otficial documents. In case a banker 
comes to know that the funds deposited belong to a trust 
fund and they au* being misapplied he cannot escape liability 
on the groimtl that the bank account was in the name of a 
trustee. W'hi n tlie account is opened for two or more trustees 
the bankei should hcl^e clear instruction^ as to who shall sign 
cheques, oi othei iustciiments, but in the absence of such 
instruction-, one executor can deal with the funds of the 
estate on bthalf of others, whereas in the case of the trustees, 
all must sign on every occasion, because, the appointment of 
several trustee^, is taken to mean that the property shall be 
undi^r th^ir combined control. On the death or resignation 
of one of the executors, there is no need for the banker to 
modify the course of business. However, in the case of death 
or retirement of one of the trustees, it is not safe for the 
banker to assume that the surviving or the continuing trustees 


Sec Appendix A, Form No. 2 £. 
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possess' full powers to deal with the property. In case the 
executors borrow money, as usually they do, to discharge 
urgent debts or obligations of the deceased they are personally 
liable for the advances so obtained, unless they are secured by 
specific assets of the deceased. An execuU'i ha^ no power to 
borrow money so as to bind tht' general estate. In the case 
of a married woman being apj>ointed as executrix slu* will not 
bind her husband for her acts unles'^ the latt»*r nu'ddlcs in her 
duties in the capacity of executrix. 


10. Accounts are ofU n opened in tiie naim ^ of nnn-ti ading 


Accounts of club'., 
Essociations, etc. 


institutioiiM such as C'liibs, Coiuniittees, 
b unds, Associations, etc. The managing 


committee* parses a resolution authorising the 
opening of an account with a parli< ulm l)ank luid authorises 
a certain member to operate on the same. The banker should 
ask for an authenticated copy of thi‘ resolution which is 
generally signed by the sivretary and countersigned by the 
chairman of the meeting of the committet'at which it is pa.-.scd. 
As these voluntary associations are usually iinincorf>orated they 
can neither be sued nor art* their individual members liable for 


any overdraft as long as the membcTS signing the clieipies do 
so in their representative capacity and not in their individual 
capacity. However, if the account is opened in the following 
form “ R, A. Dubash, account Parsi Gymkhana/' then 
Mr. Dubash can be held personally liable fi»r the overdraft 
created by the drawing of cheijues on this account. 


11. The constitution, powers and i cstrictions of the di ffer- 

l-ocal authorities kinds of local authorities are sufficient to 
make a little volume, and thcrofoKj, it is not 
our intention to deal with the subject at length. As these 
bodies usually dispose of large funds, bankers regard them as 
desirable customers, although their accounts rG(]uire special 
precautions. When a banker is asked to open an account in the 
name of such a body he should satisfy himself as to the 
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authorized method of dealing with its funds, the persons by 
whom cheques aic to bcdiawn, and all othei iclatm questions. 
It must, however, be remembered that, in allowing ovudiaft^ 
to such bodies, a banker runs a gicat risk a*> then borrowing 
powers are cucumscribLd and ol>>( ure. 

12. When a c ustonier gm s notice to liis( reditota tlhit he 
n inki upt jiended oi is about to susjjend pa) rnent 

of his debts 01 when ho lia-* fiKJintlic 
Couit a (ieclaiation tn the etfe(t that he un iMf tn pa) his 
debts a bmkti should stop all bu-.iness ti an'fiction" with him. 
The wholi of the d^ blofs piopiiu will b< \L-ttd m the 
hands of the i>lli<ial iucimi who will adminisii i :t foi the 
beiKfitof the trt ditois eenei.ilK, the objt ct ln*ing to piotei t the 
propc ity fioni tin dv btor and aKo iioin am indiMduT.' cieditof'^ 
who nil) s(.ck to tibtain piefeiiulial lieatmuit. S;h lal i lit. 
>hould bi tak( ri 111 till'cast of undischaiged I)ankiupts who 
are subject to a numlui of disqualifications. Foimstdine, 
an undischarged bankrupt cannot obtain cudit foi more than 
Ks. 50. lie will be legardcd as guilty of a iiiisdemcanoui if he 
engages m a trade or I U'-iness under anotlici nain . without 
disclosing the fac t of his bankruptcy. 

13. Bciuki IS should also lie cauful while dedinp with 
jiersons appointed to wind up tht affairs of i 
compames*°*" eonij) inN. \ lujuidatoi ’^ busim i^' to realise 

tlu comj)an\’s assets and to collect any 
amounts owing by the shaieholdcis. He ha'- to ippl) the 
funds thus collected in pa)ment of the conq)an\ s debts and 
distributing any balance among its shaicholders. He has the 
powers to borrow' money against the securit) of the company’s 
assets, and to draw, accept, make and indoisc bills and notes 
m the name and on behalf of the comp.iny. In theex icis of 
any such powers he is fice from any personal liabiht). 


Liquidatoi 

companies 


14. An agent without any power of attorne) ,whoi(jie- 
Mercantile sents that he has authority to act on behalf 
of his principal is personally liable for breach 
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of warranty of authority for any loss sustained by a third part}r 
who relies upon the representation even if the agent in making 
the representation acted [in good faith and was under the im- 
pre-oion that he had such an authority. A banker who has been 
authorized to allow an agent to operate a customer's account 
should at oni:e suspend all operation on that account upon hear¬ 
ing or being notified of the principal’s death, insanity or bank¬ 
ruptcy. While signing on behalf of his principal an agent must 
indicate that he signs per procuration or on behalf of the princi¬ 
pal unless of course he has been authorized to sign the princi¬ 
pal- nami'. Otherwise lie will not lie exempt from liability 
merely by adding to his signature \soids de scribing himself as 
an agent. A bankei Hat to be on his guard while dealing with 
agents with limited autliority. He should «*n no account allow 
an agent, or in fact any per^m, to pay int(» lii^i own private 
account che(|ues which he lias endor-^ed pet pro. or on behalf of 
another without satisfying liimself that the agent has the 
authority of the piincipal to do ‘-o. While dealing with a 
factor, however, the banker will run no risk if the transactions 
are in good faitli and the iid\cinces art secured by goods or 
dotunieni-, of litlt dejjo^ited hy him. 

15. As a Mohammedan can infoinuilJ) bind property by 
verbal u'ahjsov tru^t.->, the banker is confront- 
rncInllT" “ ^ ° cd witli ccrtfjm doubl-> and difliculties while 

advancing money against an estate owned by 
a Mohammedan. The defence in certain cases in a mortgage suit 
against a Mohammedan will be that the property mortgaged is 
in fact the subject of religious endowment. Besides, a Moham¬ 
medan cannot bequeath more than one-third of his property by 
will, and in case he dies intestate the heirs to his estate will 
have to be traced up to the third generation in the ascending and 
descending lines. Consequently a banker, who does not know 
the Mohammedan Law may be confronted with insurmounta¬ 
ble difficulties. 



CHAPTER V. 


CHLQUL^. 

Jn nn c itlici chiptei vvl have setn th\t the London 
poldsmiths Nvtic the fiist bdnkers in England. 

^ They recened from Ihcir Lustomers money 
on condition to pa\ its equivalent when 
calhd liuon to do so Wlun a customer ^Msh(.d to make 
paMTMiiLt) i thud pirt\ he ustd to wnti in oidir to his> 
hiiik I topi\ th sum requiud. Accoidmt; to sntnt research 
sfholir Ml St notes oi ordeis wcie the i ulicst forms of cheque 
tuirtnc Tlu cheque oi diawn note ’ as it was called, 
which w i us(dl)\ the c ustomdsof the ^»oldsimth h inkt r wis 
siinpiv in oidiiiarN slip of paper (ontimin^ i wiitlen order 
addi csstd tithe bulk I h) hiscu toimi top in on demand, the 
um spL''in«d thciein. Somi tiiiu s it nv pi\abk to ui indivi- 
duil onl\ sometime N to an individuil oi oidei and -^omctimeb 
to aii mdiMdual or be irtr. Lndc i the I i\ Meicatoin, from the 
MFN tuT i tliLdiawn note ippi us to Ium been legatdid as a 
bill of txcliangt, which it midi out toe^rdu e oi'ld be cndoiscd 
infi\ I if 1 thud put) nutliUi useuch, how eve i, has 
proved MiU tlu onpin of tlu ciuquL diu hick to the times 
much t uhci than that. It was customii> m the Stuart 
Lnglaml to pi> persons who had claims upon the Exchequer, 
such a-s btatc ofhciaU, Crown scivants and pensioners, by 
mean of w h it were tciincd " dt bentuic s " Except during the 
Cromwellian pciiod they were gencralh drawn in Latin, 
usually Aith seviial of the wordb abbreviated,and when cashed 
at the Lxchequer were kept as vouchcis that the mom) was 
paid These Tieasuij Exchequer money-ordeis were cashed 


* The Bonkei, Jaouar} 1929 p 29 
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at the Exchequer when funds allov^ed and the* gold-^mith 
bankers readily Jiscuunted the'nc orders. They were veibosc 
documents 'iiithori/mg payment to be made to th< pa}e« or 
his a'^signce^i at the Exchequer u-iually out of cutaiii tuuds 
specified on the ordei. Fiom this it ran be safeh toncludcd 
that the “ drawn note’’ of the goldsmiths was not i no\el 
instiuinent, but a cop) of the similar device ustd in i oiim ction 
with the issue of public mone^ from the lAchequei. VVe give 
below two spec limns of the drawn notes used b} goldsmiths.* 

tl) 

^fr. Child(,—bia\ pa\ unto the bt are i the sum of twenty 
pounds and place it to tli< iccount of 

London, Augii-^l 29 lOSO. E. PolK x n 

( 2 ^ 

Holton, 1th jM lull, 

At sight hcicoi \)d} unto ( haile-^ Duncombe, 1 s p, or 
order, the sum of four liundrcd pounds, and phice it tc* the 
account of 

Your assured friend 
WINCHILsTFR. 

To 

C aptaiii biancis ( hild, 

Neai Ttniple Harre 


The advantigcs of ciiecjue currency over other femns of 
cuirencv arc manifold. Firsth .t is very 
chtiurcnfrency ^ onvenicnt to make and receivi payments by 
means of cheques. Not only can i cheque 
be drawn for the required amount—small or large - but also the 
making and receiving of payments by specially cro^st d c heejucs 
involves no such risks as arc involved in monc) payments. 
Secondly, a payment by chccjuc practically does avvav with the 


* Macleod's L heor> and Practice of Banking, Vol. I, Chapter 1\ Sec, 4, 

p. 282. 
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need of insisting upon a receipt from the payee although 
icccipt*^ should um far as possible be obtained. Those making 
payment^' by che(|ues arc saved the botheration of proving the 
pa>mtnt- as the paying bank v^ill, if necessary, prove them by 
the production of the cheque beaiing the pa\ee\ endorsement, 
by ontru s in its books, and b\ evidence of its clerks. Lastly, 
weie It not for the cheque fadhties, it ^^ould not only be 
dilhciilt but iiLo more costh to make such payinc nts. It ib 
onl} in (oinpanimel) lecent years that lieside*- Great Britain 
other I uiop'Mii countries, such as l^'rance* and Geiinan}, have 
leali-cd the several berieliti aiising from the u-e of this form 
of currMic\ and c onsecjuintly arc doing all they can to 
encourage il^ use. 


The 

Cllf (jlK* 


Tlu us* i)f (hcquis ha-y 1)1 conic vii\ popular in England 
during the last eight> years orso. After the 
popiiUi ol the Peel’s AciHi liS44, Joint Stock 

banks liaviiig the right to issue notes finding 
that thej could not increase then note ciniency beyond the 
maximuni amount Ind dc»\vn under tlu \ct, and otherwithout 
such right to issue note^ had to cncouiage the use of cheque 
currency for tln‘ expansion ol tin ii busini ss. bo geiieial has the 
use of lIv que s become that out of ev('iv £ 1,000,000 jiaid into 
a London bank in 10J2 only £ S,9()0 consistei! of notes and 
com-. In PQ8 the 'ilamp duty on chec|iu's wa^ laisecl from a 
penny If) two pcnc i, .iiid miny anticipat'd that tin*- would mean 
a decrca-c in the use of checjiies. r»ut Loid Uheii Mi, Philip) 
Snowden, when Chancelloi, stitid that whereas in the 
\c'ar before tlu‘ raising of the duty the number of cheques 
Used was 298,000,000 the total had iiscn in 1923—1924 to 
366,000,000."^ The important part which the cheque currency 
plays tis a means of exchange in modern times cannot be 
disputed. The amount of chc([ucs passing annually through the 
Bankers' Clearing Houses in England is about £m. 40,000 as 
against only about Rs. 1,800 i£m. 140) ciores in India in 1930. 


* The Times (LoqcIod), 6lli May, 1923 
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As will be clear from the figures given above the use of 
cheques in India is comparatively smallp 
infold!* cheques because as stated in Chapter II the 

number of banking offices particularly 
having regard to the size of the country is absolutely i^mall; 
secondly, many banks in the past and some even to this day 
require cheques to be drawn in Knglish, a language known to 
only a small fraction of the population ;* thirdly, the people 
have not yet acquir'd full confidence in banks ; fourthly, the 
I stamp dut> on cheques acted a^^ an obstacle in the free U'^e of 
cheques upto 1927; fifthly, the adviintages of this form of 
currency are not yet fully rt ali/ed: and lastly, the facilitic'^ for 
the encashment of cheques aie fai from satisfactory Until lately 
it used to take genei.illy Iialf-an-hour to cash a cheque in most 
of the big banks in India particularly in cities likf‘ Bombay 
and Calcutta, wheteas, banks m England and the other 
western countrieb except in vei} rate cases do not take moie 
than a couple of minutes in rndking payments of cheques 
presented at the ir countf i**. Tht piompt payment of f h* que^ in 
England and other countries of the west is partly due to the 
fact that cashiers employed by th( m arc faiily U'.ponsible 
members of their staff and not einplo> ee*, of firms of shroffs to 
whom the cash work of a bank is generally entrusted in 
India. 


As regards the first of the causes stated above there is 
only one banking office for 484,060 of 

Inadequate num- _ , - 

ber of offices persons in India as compared with one for 

4,816 in United Kingdom and therefore it is 

no wonder that the use of cheques in India is very small. In 

order to develop the banking habit among the people in this 

country it is essential that the number of banking offices must 

be increased considerably. 

* Acoordiog to the recent Census Report the proportion of literates in 
English IB males 25 and females 3 per mille of 20 years and over only. 
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With regard to the second reason it may be mentioned that 
^ ^ even among the literate Indians only a few 
difficulty can correctly draw a cheejue in the English 

language in which the cheque books of most 
of the banks are printed. A single scratch oi a mistake in the 
date or amount of the cheque vitiates the instrument. How¬ 
ever, It ib gratif} iiig to note that some banks have begun to 
allow their custonu*rs to draw cheques in their vernaculars, 
notwithstanding the additional (xpenses entailed by it. After 
all, for the staff of a bank, paiticulaily when the Indian 
clement is being gr.i<hinlly mtioduced, it should be no moie 
difljcult to chhet forgeries oi signatures in vernaculars than 
those in Lngli'ih. It i'- vtTy dtsirable that the banks should 
be icrjuired to hoiioui cheques Ji.iwii in any one of the recogn¬ 
ised vernacuLiis of the j)iesidenc\ in which the drawee bank 
is situated. It will not only mcouiage the use of the cheque 
cuirency but also provide* an opening, howevei small it may be, 
for the bttier class of jounginm of the country m the joint 
stock banks. 

Thanks to the abolition oi tin stamp dut\ in 1027 which 
was stiongly locoinmended in the hrst 
stamp duty. edition of this book the use of cheques not 

only in the pusidcncy towns and other big 
commercial centres, but also in the ^rnall cities appears to 
have considerably increased. The slight loss which the 
Government must haw ^utfeicd as a result of this measure will 
be more than made good by the large cvpansion m the 
cheque currency and the growth of the banking habit. 

As regards the othei reasons given above, it i^ siiificient to 
state that a gieat deal depends upon the 
somf* banks which can by offering greatci faci¬ 

lities for the encashment of cheques increase 
considerably their use both to theii own advantage as well as 
that of the country. The demand for currency in winter for 
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the movement of crops not only causes stringency in the money- 
market which affects adversely both industrial and commercial 
interests, but also the cost of tran rforring money over long 
distanci's has to the borne by the people. The cheque habit 
ii sure to bring about casein the money-jnarket and reduce the 
charges for the transfer of funds. 

Suggestions for Popularising the use of Cheques. 

Having regard to the numerous ndvantagos and the indis- 
prnsibility of chM|uos for the industnal and commercial 
advance of India it is suggested that propaganda work for 
encouiaging the clu*(|iie habit should he carried on by 
Government and banks. The expenditure incurred m the 
dirt'Ction uill pay poiliaps tenfold in the long run. The 
following aie some of the ways in which Government and 
banks can help in popularising the use of cheque currency :— 

1. Post oliiccs in large citits may he reejuired to stamp 
all letters with woids such a' “ Foi mutual benefit use cheejues 
or payments.” The trader^ and merchants, in their own 
mtercbt, can help in propagating the benefits of cheque currency. 
The author knov^^ of an instance in which a hill collector of a 
certain firm in Uombay decainjied after collecting som<* bills 
becaust' the payments by most of the compau) s customers 
were iir>t made by crossed chc(]ue‘-. Tin- made the* company 
circulate printed cards to it-^ patrons w ith the following words ; — 

Safety First, for mutual safety, please make payments by 
cheques.” It would be still belter to use ciossed cheques 

2. Government should accept freely checiues in pay¬ 
ment of land revenue and other payments due to government. 
At piesent cheques are received at the treasuries managed by 
the branches of the Imperial Bank of India. As the Bank has 
not yet opened branches at all the district headquarters and as 
cheques are not generally accepted at thetaluka sub-treasuries 
the use of cheques in payment of land revenue is by no means 
general. This facility should as far as possible be extended. 
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3. Government can contribute materially to the 
development of the cheque habit by making all payments for 
amounts over Rs. 100 or 200 by cheques. 

4. Hanks should provide adequate facilities for the 
prompt encashment of chc(|ues across the counter. In this 
connection their attention is invited to the practice of the 
English banks whose cash departments are manned by their 
own st.iff and not by the employees of the shroffs who are 
paid a lump sum year for doing the cash work in some of 
the Indian bank^. 

5. Local authorities, e.g , municipalities and corpora¬ 
tions can dUo lend a helping hand in encouraging the use of 
cheque^ h\ making payments by cheques on account of salaries 
to their c mployr( ii receiving Ka. 100 oi over per montli and other 
dishurs»i ments and b> offering to receive their dues in cheques. 

(). Lastly, banks may, subject to certain restrictions 
allow chcqius to be dra\\n again'^t the Savings Bankb Accounts. 
Some of the foreign Exchange Banks in India offer this facility 
to their customers and theie appears to be no reason why the 
Indian Joint Stock banks should not follow LUit. 


Before examining the various fpiestions affecting the 
drawing, collecting, and payment of cheques, 
neeossaty to explain the bgal definition 
ol the' term ‘ cheque/ Accoiding to Sec. 6 of 
the Negotiable Instruments Act, 1881, “ A cheque is a bill of 
exchaugc* drawm on a specified banker and not expressed to be 
payable otherwise than on demand/’ In order to understand 
this definition, it is necessary to know the definition of a bill 
of exchange. 


PefinitioD of a 
bill of exchange. 


The definition of a bill of exchange as 
given in See. 5 of the Indian Negotiable 
Instruments Act, 1881, is as follows 


A ‘ biU of exchange ” is an instrument in writing contain¬ 
ing an unconditional order, signed by the maker, directing a 
10 
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certain person to pay a certain sum of money only to, or to 
the order of, a certain person or to the bearer of the 
instrument.” 

“ A promise or order to pay is not * conditional * within 
the meaning of this section and See. 4, by reason of the 
time for payment of the amount or any instalment thereof 
being expressed to be on the lapse of a certain period aftei the 
occurrence of a specified event which, according to the 
ordinary expectation of mankind, is certain to happen, although 
the time of its happening may be uncertain.” 

” The sum payable may be ‘ certain ’ within the meaning 
of this section and Sec. 4, although it includes future 
interest, or is payable at an indicated rate of exchange, or is 
according to the course of exchange, and although the instru¬ 
ment provides that, on default of payment of an instalment, 
the balance unpaid shall become due.” 

“ The person to whom it is clear that the direction 
is given, or that payment is to be made may be a ‘ certain 
person ’ within the meaning of this section and Sec. 4, even 
if he is misnamed or designated by description only,” 

Beqaisites of a cheque. 

1. A cheque must be an insfrutnent in writing. Oral 
orders, although they may have the other 
writing^™*"* re<|uisites cannot he treated as ch(‘ques. 

The law docs not lay down any restriction 
as to which writing materials are used for making out a 
cheque. As Mr. Sheldon* says the writing may be done by 
means of (a) pencil or pen, (6) a typewriter, and (c) printed 
characters. Although there is no legal Haw in the case of cheques 
written with an ordinary lead pencil yet the banker should 
discourage this practice. It is true that during the Great 

Practice and Law of Bankiog, 2nd Edition, p. 2. 
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War many of the cheques although drawn in copying pencil 
by those in the fighting lines were honoured by the English 
bankers ; but the exceptional circumstances of the war were 
very largely responsible for the bankers* action in the matter. 
All the same, it must be remembered that honouring of cheques 
written in pencil entails many risks, as the alterations 
unauthorized by the drawer arc easy to make and difficult to 
detect. ('onsc(iuently, bankers in their own interests should 
not make it a j)ractice to honour cheques drawn in pencil. 

2. There was an old-world courtesy about the early 
cheque which is conspicuous by its absence in 
part-printed documents of 
to-dci}^. The modern instrument must con¬ 
tain order. As regards the ‘order,* it is 

not necessary that the word “order** or its equivalent 
must be used to make tin* document a che(|ue. Generally 
the order to a bank is expressed by the w^ord ‘ pay. * 
Even if the word ‘ please ’ precedes the word ‘ pay * the docu¬ 
ment will not be regarded as invalid merely on this account. 
On the other hand an instrument in the follow^ing form is not 
considered to be an order:—“ Mr. Black, please to let the bearer 
have seven pounds and place it to m}' account, and you wall 
oblige.*’ It is necessary that the order must be uncotuHtional — 
which term is explained to a certain extent by para. 2 of Sec. 5 
of the Indian Negotiable Instruments Act quoted above. If 
the banker is asked to do something else in addition to the 
payment of money, the order becomes conditional, and there¬ 
fore, the instrument cannot be regarded as a cheque. For 
instance, if the cheque has a receipt form attached to it and 
the following words are added “ provided the receipt form 
at the foot is duly signed ^and dated,” or if the amount 
is made payable out of a particular fund the order will be 
regarded as conditional, hence the instrument containing such 
a direction cannot be regarded as a cheque. If, however, the 
order indicates that a particular account is to be debited with 
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the amount, or makes a statement of the transaction which 
leads to the cheque being issued the order will remain uncon* 
ditional. Similarly, if the direction regarding the signing of 
the receipt is addressed to the customer, it will not invalidate 
the instrument merely on that ground, as the aforesaid direc¬ 
tion * is no part of the order given to the banker. 

3. The instrument must be drawn on a specified banker. 

On a specified This means, firstly, that it should be drawn 

banker. on a banker and not on any other person^ 

and secondly, that the name, and preferably also the address 
of the banker should bo specified so as to avoid any mistake 
regarding the person from whom the payment of the cheque 
is to be demanded. Thus it will be ^ec*n that orders on 
Government Treasuries such as '‘supply bills” as distinguished 
from orders on the Imperial Bank of India cannot be legally 
regarded as cheques because, they are not drawn on a banker— 
a term which cannot be used for the Govt^rnment of India ; 
consequently no statutory protection under Secs. S5, 128 and 
131 of the Indian Negotiable Instruments Act, 1881, can be 
claimed for such instruments. 

It should also be noted that accoiding to Sec. 3 of the 
Bills of Exchange^ Act, 1882, a bill of 
Bankers drafts exchange must bi addro^st‘d by one pe^^on to 

another, the drawer and the drawie must be two different 
persons, firms or institutions. Consequently in England when 
an order for payment is addressed by one branch of a bank to 
the head office or another branch of the same bank, the drawer 
and the draw^ee cannot be regarded as two distinct institutions. 
The definition of a bill of exchange according to the Indian 
Law, on the other hand, does not require that the order must be 
addressed by one person to another. Hence the drafts drawn 
by the head office of a bank upon its branches, or vice versa, 
can be treated as cheques if they satisfy other requirements of 
the law. In a recent case Slingsby and others v. Westminster 
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Bank, Ltd.* His Lordship Finlay J. was of opinion that the 
officer of the Bank of England signing the interest warrant for 
payment of interest on the war stock was acting as an agent 
of the Government and was drawing on the Government funds 
deposited with the Bank, and the document was therefore 
a cheque. 


A certain sum of 
money only. 


4. The order must be for the payment of a certain 
sum of money only. It is clear that orders 
asking the banker to deliver securities or 
pertain other things, although their nature 
may be easily determined cannot be regarded as cheques. 
It must also b(‘ noted that the sum of money to be 
paid must be certain. According to the definition of the term 
‘certain ’ gi^cn above there appears to be no legal objection 
to the drawing of a cheque in sterling or any other foreign} 
currency on a bank in India, if the rate of the particular' 
foicign exchange is stated or the rate at which it is to be 
converted into Indian curiency is left to be determined by 
the course of exchange. Similarly, if the amount is payable 
with interest at a given ratt i pto the happening of a specified 
event, wOiich i> certain to happen, although the time of its 
happening may not be certain, the amount payable is regarded 
as a certain sum. 


5. In order that an instrument shall be a valid cheque, 
it should be made payable to or to the 
Payee to be order of a certain person or the hearer. It 
should be noted that ‘ person * in law is not 
necessarily a human being. It may be one of the * bodies 
corporate ’ constituted by law which have power to contract 
in accordance with certain well-rccognised legal principles. 
Joint Stock Companies, partnerships, local authorities, building 
and friendly societies, clubs, trade unions, guilds, charity 


(1931) 1 K,B. 173. 
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associations, and institutions of various kinds can be regarded 
as 'persons.* Moreover, to denote the payee with certainty 
does not necessarily mean that his name should be given in 
the instrument. He may be designated as the holder of an 
office. Thus, instruments payable to the principal of a college 
or a school or the treasurer or secretary of a iiarticular society, 
club, or union are regarded as payable to n certain person, as 
they are payable to the peraons holding such olficcs. Even 
the misnaming or designating of a person by his office only 
does not vitiate the instrument. 


Payable 

demand. 


i). The order must not be cxpir-.sed to be payable 
otherwise than oti demand. It 1*^ not neces¬ 


sary to use the words ‘ on demand * or their 
C(juivalcnt as ^\hcn the drawei of an 
instrument asks the drawee to pay and doe^ not mention the 
time it is meant to be pa 3 ^able on demand according to 
Sec. ILi of the Negotiable Instruments Act. 


It has already been stated in Chapter II that the light to 
draw cheques on a bankiT depends upon the 
relation'^liip between a banker and his 
customer >\ho has a current account u ith 
him. This right is limited, however, to case-, where the 


Drawing 

chenue 


of 


amount of cheques to be drawn does not exceed the balance 
standing to the credit of the customer's account or the amount 
of the overdraft agreed upon. It is not alv^ays necessary that 
there should bean adequate balance to the credit of the custom¬ 
er's account at the time the che(|ue is drawn, but there must 
be reasonable prospects of the customer being able to deposit 
sufficient mone}’' before the cheque is presented so as to enable 
the banker to honour it. In cases where no such reasonable 
prospect exists the drawer of the cheque may be convicted for 
fraud, if it is proved, that he persuaded the person to whom he 
gave the cheque to part with his goods or valuables in return 
therefor, which that person otherwise would not have done. 
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Use of the Printed Cheque Forms. 

The use of the printed cheque forms supplied by the banker 
upon whom the customer desires to draw is 
Adviintages of advisable, firstly, because it makes forgery 

cheque chcqucs more difficult as the forger will 

have to obtain one of the forms supplied to 
the cii^’tomer before he can forge the signature of the customer; 
secondly, bt'caust^ alteration of the amount of a cheque drawn 
on a printed form can more easily b(' detected than when it is 
drawn on an ordinary piece of paper; thirdly, because the 
banker 1)\ lefetring to the cheque book records can easily know 
the naniL of the drawer whose signature may not be quite 
legible ; loin till}, it saves the tiouble of drafting cheques in 
accordciiK • with the ri(juiiemcnt< of law ; fifthly, it is easier to 
send ddMte to the banker to stop the payment of a certain 
cheque bs giving him its nunibei ; and lasth , the counterfoils 
in the chef|m book can be uaid as .1 ncord of the various 
payments made by tin* customer by means of such cheques. 
With a printed lorm not only can there be no mistake in the 
w^ording which will make the instrument inconsi-^tent with the 
legal defimtion, but aKo theie i-^ the convenience of having a 
printed addi ess and a ready stamped form if cheques arc liable 
to stamp duty. 

In HngLind most banks usually honour cheques even when 
^ they are not drawn on the forms supplied 

cheques''VirLn on by them. Ill India, some bankers folloiv 
ordinary pieces of tlie practice of their English confreres but 
others usually decline to pay '^uch instru¬ 
ments. Dishonouring them can only be justified under the 
terms of the special agreement between the banker and the 
customer, as the law docs not lay down that the printed forms 
supplied by the bank must be used. As a matter of fact, all 
banks by their rules referred to in the application form which 
a customer is made to sign at the time of the opening of an 
account, make it obligatory on his part to draw cheques on their 
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printed forms only, and in such cases the banker is justified 
in refusing to honour cheques drawn otherwise. It is desirable, 
however, that if a customer happens to draw a cheque on a 
piece of paper or a form other than the one supplied by the 
banker, the latter should honour it if the form in order 
and there is nothing to arouse his suspicion respecting the 
amount, but he may request his customers to draw chccjucs 
only on the forms supplied to him by the bank. It is, 
therefore, desirable that the customer of a bank should use 
the printed cheque forms supplied to him by the particular 
bank on which he wishes to draw the cheques and not even the 
form supplied to another customer by the same bank. 

Dating of Cheques. 

The drawer of a checjue is expected to date it before it 
leaves his hands as otherwise it will be difficult to deteimine 
whether or not the cheque has been in circulation for nn 
unreasonable length of time. In case a cheijue ha^ not been 
dated by the drawer, any holder can insert a dat(\ Although 
the banker on whom the cheque has been drawn can hll in the 
date, undated cheques arc usually returned unpaid by most of 
the banks. 


The drawer can date a cheque with a date earlkr oi later 
than the one on which it is actually drawn. 

Ante-dating and cheque is post-dated, it is no longer an 

instrument payable on demand and therefore, 
strictly speaking, it should be stamped as a bill of exchange. 
However, when a post-dated cheque is presented on or after the 
date given on it, the paying banker should have no objection 
to honour it merely^,on the ground of its being originally post¬ 
dated. 


It has been seen that a cheque can be made payable to 
the order of a specified person or to the 
The payee. bearer of the instrument. The words “ Pay 
tQ,..——Order** are to be construed as equal to “ Pay to my 
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order."* If, however, the blank space left between ‘ Pay ’ and 
* Order * is filled by the holder, the paying banker would be 
justified in paying the amount to the person named or 
his order. Cheques are sometimes made payable to 
fictitious persons, but in such cases they arc treated as bearer 
cheques. Cheques in favour of impersonal payees, c.g., wages, 
potty cash, etc., are generall} cashed as bearer choqu^-*- Such 
cheques arc meant to show that the amount'^ are drawn for 
the payment of wages, potty ca^h, etc. 

If It is desired that the payment of a cheque ^hould be 

Rest^lct.xcpa^c.e. only, it necessary to 

add the woid " only ” after the payee's 
name and to strike otf th(‘ \^olds “bearer or order.” According 
to the Indian Law, b(‘fore the passing of the N(‘gotiable 
Instiumcnts lAmcndment) Act, 1919, the effect of merely 
striking off the ^^oids “order " or “ beaioi ’* aft^r the payee's 
name was to restrict its negotiation, altliough the in 

India, like their confreres in Lnglaiid, treated -juch cheques as 
order “ cheques. Thi^ coiitlict 1)« tween the law and practice 
was brought homo to the bankeis of this tountr\ b\ a ruling 
of the Lombay High Couitl (-»oc i#i/ra, page 13) which led to 
the passing of the Negotiable 1 iisti uinents (Amciidmonl) Act, 
1919. 

It is necessary to mention cleaily the amount of money 

w’hich the drawer desires his banket to pay. 
Amount of the n . ^ j • i n 

cheque usually .stated in word^ w^ell 

as in figures so as to avoid mistakes. No 

blank space should be left on the cheque between “ Rupees '* 

^nd the amount, both where the sum is wiitten in words and 

where it is written in figures. Otherwise an unscrupulous 

holder might fill in the blank space on the left and increase the 

amount to be paid. If the alteration is such as cannot 


* Law and Practice of Dankiof^, II. P. Sheldon, 2nd Edition, p. 8. 
t (1919) XXI B.L.R. 1. 
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be noticed by the paying banker by the exercise of 
reasonable care and the altered amount is paid by him, the 
latter i^ justified in debiting his customer’s account with the 
amount actually paid. 


In order to prevent fraudulent alteration of the amount 
De\ice‘ to pre- the cheques, variou'^ devices are used 
vent frauduleoi in modern times. Sometimes the amountJ* 


altrratioo 

amousi. 


are perforated by means of perforating 
machines. In other cases words such as 


Below rupees one hundred '* are written at the top or across 
the cIk que^^. 


We have already stated that thc‘ie appears to be no legal 
objection to chequt's being drawn in fon^ign 
C h t 1 u e ‘ in pun-t-ncy in which ca^^e the payment should 
be made at the rate of exchange curient at 
the time of presentation. In Cohn Boiilkcn* where the 
cheque wn>. draw'ii for 7,6S0 francs (Paii'^) on one of the 
London ohices of the London County Westminster and Parr’s 
Bank Ltd., evidence wms given to the effect that it was the 
settled piactic i of bankers U) pav to the payees of such che(]ues 
the* amount in sterling at the latc cuiTcnt on the day c'lnd at 
the hour of presentation, and to debit the draw^er's account 
wath the same, and the judge ruled that the document w'as 
for a sum certain w'ithin the meaning of Sec. H of the Bills of 
E.\change Act, and therefore a checpie. f lowcver, it is the 
practice of bankers in England to offer a draft for the amount 
in foreign currency in case the holder is not satisfied with the 
rate at which the paying hanker offers to convert the cheque 
in foicign cunency into home currency. 


It may be .stated generally that an alteration is material 
which in any way alters materially the 
tio^h opg^ation of the instrument and the liabilities 

of the parties thereto, irrespective of the fact 


* (1920) 36 T.L R. 767. 
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whether the change is prejudicial or beneficial to the payee. 
Any alteration is matciial which alters the business effect of 
an instrument if used for any business purpose.* So, any 
change in an instrument which caiHcs it to speak a different 
language in legal effect from that which it originally spoke or 
w^hirh change-) the legal identity or chaiticlcr of the instrument 
either in lei ms or the i elation of jjarties to it is a material 
alteuitiou. The instrument thus altcied may not be regarded 
as a cliLijut; at all. 


Jn i iKCiini Slmgshy V, The Wcstmiustcr Bank LtiL\ 


Sltni*iiy TVes/- 
m;ns/o ln{nL 


OIK* Cnmbetbirch, a solicitor of good itpulc 
and standing, ah' ud a chetjue which he had 
himself madt out m favour of a firm of 


stor kbioKei- as ‘ to John Piusi and Co., oi oider,'’ and 
had it sii.niLd by the fx^cutoisas diaweis. The cheejue was 
pavable to [ohn Piust lS: ( o.” Afti i this came a space and 
thin the oidinai) punted word*- “ oi oidei." Instead of 
handing it ovu to Tiust lV ( o. and acting them to buy 
thcWai Loan foi which puiposi tin chetjiu wms originally 
drawn ( umbdbirch alteied the che(iueb\ waiting in the space 
left IH foil the woids “oi oidu,” thi words “ PerCumberbirch 
and Polls.’ Thu*^ thi whole of the filling of the che»pie save 
th( drawers’ signatuii s was in the handwriting of Cumberbirch. 
Neidh^s to say, that none of the cMcatois, knew of, oi 
duthoincdthc alteiation. Cuiiibeibirch thcreaftei endorsed 


the cht»|ue as “ Cumbcibirch and Potts *’ and tilling a paying 
in slip at the Manchester branch of the Westminster Bank Ltd. 
paid It into the account of a company, the Palatine Industrial 
Financial Co., Ltd., of which he was a chairman and 
to which he was indebted, as being a payment on his 
private iiccount. When the roguery came to light after 


* Adus \ Cornwall, (18G8) L.R. 3 Q.B. 513, Gonr Chandra Dai v. 
Prasauna Kumar Chandra, 33 Cal 812 
t (1931) 2 KB, 383, 
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about four months the executors as true owners of the cheque, 
brought an action against the Westminster Bank claiming 
that by collecting its amount they had wrongfully converted it. 
Finlay J, before whom the action came, held the bank protect¬ 
ed and said, In my opinion no question of negligence really 
arises. Apart from S. 82 of the Bills of Exchange Act, 1SS2, there 
can be no question of negligence, for there was no contractual 
relation between the defendants (Westminster Bank) and the 
plaintiffs (executors); and S. 82 is in my opinion inapplicable 
because this document when it came into the hands of the 
bank was not a cheque. Rut in as much as the ijiiestion of 
negligence was fully argued before me and evidence was led on 
it, it is desirable that I should state my view on it. It is, in my 
opinion, established that the defendant bank acted not nv^rely 
in good faith, but without negligence. The care mu^t be that 
which a reasonable businessman would exercise in his own 
affairs, and the clerks and other oflicials must display and 
exercise that degree of intelligence and knowledge ordinarily 
required of persons in their portion. . . . It is nc( essary 

to remember that bank othcials have to deal with a very large 
number of cheques every day, and cannot be ex[)ected to 
scrutinize each che<juc and the circumstances surrounding it 
with the detailed care and ^k^ll of detectives.” 


The executors, thereupon, brought an action, thi.-^ time 
against the paying hankers, the District 
Bank, claiming to be relieved of the debit 
of the ;f5,000 and alleged wrongful con¬ 
version of that amount on the ground that J. Cumberbirch 
unlawfully and without any authority had effected a material 
alteration in the cheque within Sec. 64 (1) of the Bills of 
Exchange Act, and that the actual endorsement was irregular 
and improper. They also held the defendants guilty of 
negligence and breach of duty to the plaintiffs in paying the 
cheque without due and sufficient enquiry. The defendants, 
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however, put forth the plea in Lord Atkin's statement that— 
“ the customer, on his part, undertakes to exercise reasonable 
care in executing his written orders so as not to mislead the 
bank or to facilitate forgery."* Mr. Justice Wright however 
decided that in the actual facts of the case bcfoie him there 
was no absence of “reasonable care" as to result in any 
breach of contractual duty. It was not a breach of duty to 
Icavi a space between name of the payee and the wwds “ or 
ordei,” and therefore the plaiiititfs were entitled to the relief 
w'hich thi y claimed. It wa^aho held that the endorsement 
was not in accoidance with the mandate. 

i'rom th'^ deci^-ion in the above case it is clear that a 
Ibanker nui-.t be veiy careful whenever there 
maicndl ditera a material altenition in the cheque pre- 

fioo'' sent( d. H( should see that such alteration 

ha- been madi with the diawei's (oiwnt orauthoiity and is 
confirniul b) his signatuic. A-» to the various instances of 
mateii.il alterations thi' following aie important: 

(1) alteration of the date of the instrument with the 
jiurposL of acc'*loiating or postponing the time 
of pa} ment; 

1 21 filtciation of the place ol payment ; 

[ alteration of the r>iim ])ayal>lc and the rate of 
intciest it carries; 

(4) alteration affecting the number or relation of the 
parties oi their legal character. 

Altciation of the date of a cheque, or the changing of an 
‘order cheque' into a ‘ bearer cheque ’ requires initials although 
in the latter case certain banks require full signature. Other 
material alterations should generally be evidenced by the full 


Vide p. 39, footnote. 
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signature of the drawer. In case of cheques drawn by two or 
more persons jointly alterations require the initials or the 
signatures, as the case may be, of all the drawers. 

In order to make the instrument a valid cheque, it must 
be signed by the drawer himself or by some 

Signatures. ® , - , 

person duly authorised by him. In the 

latter case, unless the banker has been sujiplicd beforehand 
with a specimen signature of the person signing un behalf of 
the customer the banker cannot be t'xpocted to honour such 
cheques^ as he is not able to satisfy himself about th(' genuine¬ 
ness of the signatures on the cheejucs. When signatures aie put 
by means of rubber stamps, cheques should not be honoured, as 
it is difficult to say whether or not the) arc thus stamped by the 
authority of the drawer or by another similar stamp forged by 
a third person. There i^ no legal objection to the che(pic being 
signed in pencil, although Jrom the paying banker’s point of 
view, it is a very undesirable practic(‘ as such signatures 
are easily blurred oi defaced. Specially printed forms with 
the name and address of the drawers are sometimes supplied 
to customers drawing a large number of cheques. Some banks 
allot a number to every customer having a current account 
and stamp it on every cheque form in the blank cheque books 
supplied to him. Thus a cheque bears two numbers, i.e., the 
cheque number and the customer’s number. This facilitates 
the finding out the name of the drawer when his signature on 
the cheque may not be (]uite li*gible. The customer should sign 
the cheques in accordance with the specimen signatures sup¬ 
plied by him to his banker, otherwise the latter may have to 
dishonour and return them with a slip marked “ Signature 
differs.’' It is, however, not necessary that the drawer of a 
cheque should always sign his own name. He may sign for 
instance, as “Delhi Stationery Mart” the name under which 
he is carrying on bis trade or profession if the account is kept 
in that name. 
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In the case of illiterate persons, cheques can be signed or 
indorsed by means of a mark witnessed in 
Persons unable banker’s presence by a person known 

***^**’ to him who should also give his or her 

address. As far as possible the latter should be some one 
not employed by the bank. When the person is so ill that he 
cannot sign his name, his mark may be witnessed by his 
medical attendant who will furnish a medical certificate stating 
that the drawer of the cheque was too ill to sign his or her 
name. 


The origin 
crossing;. 


of 


Crossed Cheques. 

Aftci drawing a che<]ue its drawci has to decide whether 
or not he should cross it. In England 
until tlie early fiftie'^ of the last century 
cheques were almost invariably drawn 
payable to bearer, b('cause the Stamp Acts of I7r2 and 1815, 
while they subjected bills in general to duties according to 
their amounts, retained the duties on drafts on bankers payable 
to bearer on demand at one penny. Therefore as a rule the 
checiuet* were made payable to bearer. Prior to the year 1853, 
when drafts on a banker payable to order on demand were 
rendered valid if stamped with one penny stamp, it had long 
been usual with bankers’ clciks, presenting cheques at 
the clearing house, to stamp the names of their banks across 
the chcciues as an indication of the channel through which 
they were presented and as ch(‘qucs were generally payable to 
bearer other persons also with a view to prevent their proceeds 
going into the hands of persons having no title to them 
generally crossed tliem with the names of the banker^ through 
whom the payment was desired to be made. When the name 
of the payee's banker was not known, it became usual to cross 
the cheque with two lines and insert the words ** & Co. ” 
between them to indicate that it was to be paid to some 
banker. This also ensured safety in case a clerk carrying 
cheques to the clearing house were assaulted and robbed. 
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In the year 1856 the crossing which was till then considered 
to be d memorandum to the banker came under legislation. It 
was enacted that whether the cheque was crossed with mere 
two lin^s or with the name of a banker the cheque must be 
presented through some banker In 185h, the crossing was 
made a material part of the chequcp and thus was laid the 
foundation of the law of special crossings p's it now stands. 
The holdei of a rhe(|ut was lecognised to have the power to 
cross the cheque, but no express itmed> was given to him 
against the banker who paid the cheque in disregard of the 
crossing It was also laid down that if any peison would 
obliterate, add to, oi altei the ciossing with intent to defraud^ 
he would be habit to tran'^portition for litc 

In the jear 1876 those two Acts of ISSi jnd lS5b were 
repealed The new Act contained in its fiist eight thu&es the 
combined effects of the pre\ioub 

Sec. 12^ of the NctotiibU Instiuixunts Act of 1881 
defines a general crossing is follows — 


\\ hert d cheejue bears across its fact an addition of the 
words “and Company ’ oi an) abbreviation 
crobsiiiK thereof, between two parallel tran'^verselines, 
or of two piralKl trinsveisc lines simply, 
eithci with or without tin woids ‘ not negotiable ' that addi¬ 
tion shall bo deemed a ciossing and the cheque shall be deemed 
to be crossedgciurally ” 


Special crossing is defined in Sec. 124 of the Negotiable 
Instruments Act as follows — 

Where a cheque bears aexoss its face an addition of the 
name of a banker with or without the words 
Special crossiDf? n negotiable,** that addition shall be 

deemed a crossing, and the cheque shall be 
deemed to be crossed specially, and to be crossed to that 
banker.'* 
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Specimens of General Crossings. 

1 

2 

U Co 

Nol Neiotiible 

Not Nt ^otiable 

Specimens of Special Crossings 
The C enir il Hinl of India, Ltd 

6 

\CCOUnt PA>t€ 

Tbe Impcnil l>ank of Indii 

Iht Bank of India Ctd 

8 

Not Negotiable 

The Punjab National Bank Ltd 

11 
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Forms (1) to (4) are specimens of general crossings. The 
words “ & Co.” arc written on the cheque when the drawer 
does not know the name of the payee's banker, but this is not 
a necessary part of the crossing R> crossing a cheque 
generally, the banker directed not to make payment except 
through another banker and thus a person who is not entitled 
to receive its payment is prevented fiom getting it cashed at 
the counter of the pa\ ing banker. 


Its bigniBcanre 


Forms (5) to (8) given on page 101 .uespecimens of special 
crossings It will bi' sec n that a speci il cross¬ 
ing requires to be written on the fsce of the 
cheque the name of the b inker to whom or to whosi (ollec ting 
agent payment of the chetjup should bi nude. Lines ue not 
essential for a special crossing. \ special crossing makes the 
cheque still moie safe, as a person ha\ing no claim im 11 find Jt 
more difficult to obtain pi\ ment, cxc pt throueh thi banktr 
named on the cheque, who is likel\ to knovN the piycc and, 
therefore will not collect it for any other ptrson In order to 
avoid all nsks of a thief obtaining payment inst id of the 
rightful owner of the ch^que, the word> “pa\ee\ account” or 
“account payee "should be iddcd to the ciossing, which will 
ensure that the rpcpi\inf» bink is to colk r t the amount for the 
benefit of tli^ pa\ve^ ic^ount onl\. Thisaldition to the 
crossing does not ilLct the piMng biiikci, who not nquired 
to sef that the chfque is colb(t d for the piycc’s b n lit It is 
quite sife to send such flK|u i through the usuil postal’ 
channels for the reason just indicate il. 


Not nei^otiable 

CtOSSlDg 


There n another foim of crossing b(*aring the woids “not 
negotiable" which jtrve« presetu illy the 
•^ami purpo <. It does not, as somctimis 
(iroiifoud) assumed, make the ch que not 
transferable, but it depiives the cheque of the special feature 
of negotiability. Such a cheque is like a stolen fountain pen 
or a watch, the transferee of which does not get a bettei title 
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Wbo can cross 
a cheque ? 


»than its transferor. However, a banker who has collected a 
cheque crossed with the words ** not negotiable ” is protected 
by Sec. 131 of the Negotiable Instruments Act, 1881, provided 
he has complied with the conditions to be explained in the 
next chapter. 

It will be clear from the above that the drawer of a cheque 
can cross it if he likes. When he issues an 
open cheque any holder of the same can 
cross it generally, convert a general crossing 
into a special one, or add the words *‘not negotiable." When 
a cheque is crossed specially, the banker in whose favour it is 
crossed may again cross it specially to another banker the latter 
acting as agent for collection for the former. If a cheque is 
crossed by the drawer, he alone has the right to cancel the 
cros.sing by writing the words “ pay cash " and his full signature 
on the cheque. Ordinarily such cancellation should be supported 
by the full signature of the drawer if the cheque is required to 
be cashed across the counter. 


Issue of che(|iies. 


Unless the che(|ue is handed over in a complete form to 
the payee, with the intention that the pro¬ 
ceeds thereof shall be paid to him or his 
order, or to the bearer it is not ngarded as issued. The 
liability of the drawer commences with the proper issue of the 
cheque and is unaffected by the fact that the issue thereof 
resulted from fraud practised ufjon the draw'er. According to 
Sec. 21 of the Bills of Exchange Act, 1882, which corresponds 
to Sec. 46 of the Negotiable Instruments Act, ItSSl, the draw'er 
is not liable for a cheque, until he has issued it, or unless he is 
precluded from denying its issue. It is to be remembered that 
if the cheque gets into the hands of a holder in due course, a 
valid delivery of the same by all parties prior to him so as to 
make them liable to him is presumed until the contrary is 
proved.* 


* Bills of Exchange Act, 1882, Sec. 21. 
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It is advisable for mutual safety that che(]ues sent by un¬ 
registered post should be crossed specially. 

Loss of cheques Howcver, ahould a bearei, uncrossed or a 
m transit. ,, , , , » 

generally crossed chetjuc be sent by ordinary 

post at the request of the payee and it be stolen in course of 
transit by a thief who is successful in rLCciving payment for the 
same the loss will have to be borne by the payee on the ground 
that the post office was employed hii> agent. However, the 
mere sending of the cheque by post do* s not amount to delivery 
thereof. In Jagjivandas JamuaJas v. The Nagur Central 
Bank Limited* it was held that simply bec.iU'^L it was a 
practice of the plaintiff to suud hi-^ cheques and hundis by 
ordinary post, it did not amount to a rtejuust from the indorsee 
firm that it approved of the mode of sendingch(‘(iius or hundis 
by ordinary post. The pa\ing biinkn was not held liable, 
because he was not negligent, but had paid the eheque accord¬ 
ing to its tcnoi in the ordinary couise of liis business. It is 
hard to believe that any drawer would in his own inteicst send 
such instruments b} ordimiry post. Supposing he dot‘s s»o, the 
loss would devohe on him in casr tlu* i heejue is lost in tiansit, 
as the post office would be regarded as his agent. 

Hefore ron'-ideiing the legal position and rights of the 
payee it w'ill not be out of place to iiiniie the legal definition 
of ‘holder.’ See. b of the Negotiable Instruments Aet, 1881, 
defines a ‘ holdei ’ as follows 

The ' holder' of ijromis-ory note, bill of exchange or 

„ ^ , checjuc means any peison entitled inhisow^n 

Holder defined. * '' . . 

name to the possession thereof and to 

receive or recover the amount due thereon from the parties 

thereto.” 

“ Where the note, bill or cheque is lost or destroyed, its 
holder is the person so entitled at the time of such loss or 
destruction.” 


* 28 Bom. L.R. 226 
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‘ The abc* -• defanition which seems to hav'* beenborrow<*d 


Pobition 

holder 

that thi 


of the ^ passage of Byles in the 13th edition 

of his book on "Bills” is not considered to 
be tjiiite happy. Firstly, it should be noticed 
ti rm ‘ holder * in this defanition does not include a 


person who though in poisescion of the instiument has not the 
light to I(cover tin amount thereon from tht parties, such as 
the fandti of a lost instrument payable to bearer, or a thuf in 
jM)ss< ssion ol such m instrument In this lespect it diftcrs 
Irom th( dchmtion of thf teim given in the Bills of Exchange 
Act, ISSJ Secondly, no peison can sue on a negotiable 
instrument unlei- he nimed thciein as a payee or unless he 
gets his title is in eiuloi re or be uer Thirdl), it is clear that 
thr title oi the pc 1 son (laiming as holdn must be icquired 
properlv A peisou who tikes the instiument eithci under a 
loigcd 01 invilid indorse mint such as that of a tliief cannot be 
regarded as a ” holde i * 

When IS in cise of dishonoui the holder has the right to 
(1 urn the imount of the chi quo fiom either 
Payment of lost jts din\u, paveor indo sers, he has no 
cheque to Ire ‘-top ^ ^ ^ irked chccjllCs or 

ped till It 

Urawpi pioMch d for b^ Scc.l igainstthe pa\ mg 

banket as thou is no piivit} of contiact 
between the holde i of a cheque and the banker on whom it is 
drawn. It for this leason that when it is desired to stop the 
payment of .i le^st rherjuL the holder has to ask the drawci to 
instruct the banker to do so as otherwise the paving banker 
may icfuse to do the ni Lciful. Ilowevei, there is no harm in 
intimating to the banker about the loss so as to put him on 
his guard At the same time the drawei should be asked to 
stop the payment of the cheque. The paying bankers altitude 
in the matter is quite justifiable for the simple reason that as 
explained already he is in duty bound to honoui his cu^^tomcr’s 
cheques and in case of a wrongful dishonour he will make 
> himself liable to pay damages to his customer only. In the 
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absence of instructions from his customer he has no means of 
knowing how far the statement of a person representing himself 
to be the holder of a cheque is correct. However, bankers 
take special precautions before honouring checjues reported 
to have been lost. 

Assuming that the cheque has reached the hands of the 
payee, we have to examine his rights and 
aiK^duaes duties. By accepting a cheque, the payee 

does not lose his right to claim the amount 
due to him in case the cheque is dishonoured. He can either 
base his claim on the original debt in payment of which the 
cheque was given to him, or he can sue the drawer of 
the cheque for the amount thereof, provided the payee 
is not guilty of negligence in presenting it for payment result¬ 
ing in a loss to the drawer. For instance, if the drawer 
gives the cheque to the payee on a certain day and the cheque 
is not presented for a month thereafter, during which period 
the banker upon w'hom it is drawn fails, and if the drawer had 
sufficient balance for meeting the cheque at the time it was 
drawn, the drawer's liability to the holder will be reduced to 
the extent of the loss which the former suffers through the 
negligence of the latter. It has already been explained that 
the holder of a cheque whether he is the payee or the indorsee, 
has no right of action against the banker upon whom 
the cheque is drawn, unless either the latter pays the amount of 
the cheque contrary to the directions given by the crossing 
thereon,* or has marked the cheque as good for payment. 

The rpiestion as to what is a reasonable period during 
which a cheque may be presented, depends 
Meaning of rea- upon various circumstances, such as the 
sonable time for place of business, etc. Speaking 

cheques. generally, the cheque must be presented for 

payment or paid into the bank by the 
following working day. The examples given below will make- 
* See Negotiable Instruments Act, 1881, Sec. 129. 
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clear the meaning of “ ica^onable time '' as regards presenta* 
tion of chcqucb , - 

1. bupposo a chrrjue for Ks, 500 drawn by Mr. A. K- 

Jo'ihi on a bank in l-ftonilKiy i*% it reived by Mr. T. S. Karaka in 
the same city on 1st Maich, 1032. In the absence of any 
special riicum-tances justiiyiiif; iht delay he must, if he wishes 
to be free fioni the chaigL of n^^gligmct on the ground of 
holding tlic clK»qne foi an iinn a^onable time either have it 
pii ^eritid to tiu piMug l»4iiiL oi ha\c it ‘sent into hi^ bank on 
Ihf following til), ^iid \Iaich, 1^152, in which case it 

-^hoiild Iv pie ‘iilod bv tin (olkctJiig banker on oi before the 
jid Maicn, ihe fn t woiking day after the receipt provided 
that 2iid and hd Mauh aie not holida}s. 

2 . If tht dnweebank upon which the cheque isdrawn 

1 j not atuat* jO iln 'aiiit plan win re Mr. Kaiaka caiiies on 
his bu-'in-*^ l! • dlLi niu t po^t the thctjiie to an agent in the 
town wheu the hank i silualtd or pi} it into his own 

bank not lau i than tlu tollowiiv vvoiking da}. 


IMa\b u K 
pidtiacteii L.i I 
hoii f f lit q u • 


It ^ li. thi'^ w(ll .IS foi ceitim other reasons that a 
«lu(jue lecdvid ‘should not be transferred 
in it- lei ipient to his credit or, b ut should, be 
nt without dela} foi colUction to hjs own^ 
bank^ If ilu pi( ^tntment of the cheque is 
flayed it ni.i nut lx lioiiouicd owing to the drawer's insol¬ 
vency or^<X:> .1 n-sult of his bahince beinjj depleted which may 
result in subsequent loss and inconvenience. Moreover W'hen 
a person's creditor received & Cheque diawn by a client of the 
former, his debtoi, ht may like to have direct dealings with the 
client with the result that the person may lose his business. 
Again, the transference of a cheque from hand to hand may 
delay its presentment at the drawee bank which may in the 
nieanfime^o into liquidation. There is also the danger of the 
chccjucs being in circuIation"7or an unreasonable period and 
the drawee b_ank refuse payment on the ground of the 
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cheque being a §tSlle ane. The bankers of the creditor to 
whom the cheque is transferred may wind up business before 
collecting the amount. Hence it is advisable not to transfer a 
cheque received from one’s debtor to one’s creditor; one 
should draw a cheque on one’s own bank and send it to one’s 
creditor in payment of debt due to him. 

When a cheque remains in circulation for an unrea-Non- 
able period which is general!} six to twelve months according 
to the practice of the bankers of difftTcnt places, it is returned 
with a slip marked “stale, loquircs confiimation.” The 
limitation period in this case will be computed from the time 
the cheque is dishonoured and if thtce year^ go by without 
the payee’s claiming the amount fiom the drawer, the debt will 
be time-barred. Sometimes, cheque'^ art* -.ent tf tht‘ drawee 
banks to ascertain whether they will be bonouri d on presenta¬ 
tion, and should a bank mark the cheque, the holdi i is entitled 
to recover the money from the bank, provided it l-. [presented 
within a reasonable time after its being matked as the marking 
of the cheejue amounts to an acceptance l)> the bank. 


It must be remembered that neither in India noi in 


Cheque not an 
assif^nment of debt. 


England is a 'he<|ue rt'gardod as an assign¬ 
ment of th*^ amount named thuein out of 
the funds in the hands of the drawee for the 


payment thereof. In Scotland, however, a cheque operates as 
an assignment of the sum for which it is drawn in favour of 
the holder from the time it is presented to the drawee. 
Consequently, a payee in Indi.i cannot have a claim against 
the drawee bank unless, of course, the bank has marked it 
even though it be through negligence or inadvcrtance. In 
Scotland, however, a payee can claim the amount from the 
drawee bank. In France the holder of the cheque is entitled 
to receive the amount if available from the drawee bank and 


can demand the whole of it even if the credit balance of the 


drawer is inadequate. 
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A bearer cheque, r.e., a che(]uc payable to bearer or a person 


Transference of 
cheques. 


or bearer is transferable by mere delivery, 
but order cheques must be indorsed also 
before their encashment or negotiation. 


When the maker or holder of a negotiable instrument 


Indorsemeor 

defined. 


signs the same, otherwise than as such 
maker, for the purpost; of negotiation, on 
tile back or fare Ihernof or on a slip of paper 


annexed thereto ..h(* is said to endorse the same, and is called 


the indniser.’’* The woid c ndorsemrnt is derived from the 


L;itiri woid cn (torHum, meaning ‘on the back.* In its popular 
sense, It me ms.I willing on the back of an instrument but 
lecIiniLall) it is .ipphrrilili^ lo negotiable papers, and means 
the writing otonc*-. ikmik* on the back thereof with a view' 
to transfer the same. If, as a result of rapid ciiculation the 
back of the pijier is entirely covered by indorsements the 
holder may tack oi paste on a piece of pajjcr—called an 
allotulgc —and the subhi*(]aent endorsi’inents may be made 
thereon. 


Indorsements aio f)f various kinds, such as * indorsement 
HI blank,’ ‘indorsement in full,’ ‘ conditional 

Kinds of mdoibc indorsements', ‘ restrictive indorsements* etc. 
ments 

The mere signature of the indorser at the 
back of the instrument without mentioning the name of any 
particular person in whose favour the indorsement is made 
w'ould be said to be an indorsement in blank. Such an 


indorsement makei> it payable to bearer and con.seqiiently the 
instrument thus indorsed can be negotiated by mere delivery. 
It must, how'over, be lemembered that according to the Indian 
Law as it stands at present such an instrument can be conveit- 
ed into an order one even if it were a bearer one originally. 
If, however, the indorser adds a direction to pay the amount 
specified in the instrument to or to the order of a certain 


The Negotiable lubtruments Act. 1881, Sec. 15. 
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pcrson the indorsement is said to be in full. By indorsing his 
name at the back of an instrument the indorser guarantees to 
his im^mediatc indorsee or sub3C(]ucnt holder that the time the 
cheque left his hands he hud a goodJjillc to it and that it was 
genuine in every patUcuiar. He also attests tlicreby that all the 
indorsements mad e prior to jus are genuhu. Oidmaiily, an 
indor'^ei binds himself to pa} upon no othei condition than the 
dishonour of the instrument on due notm' of dishonoui to him. 
Houevei,if ho likf s he can addsonn condition to his own habi- 
lit} on thf in^liuiiicnt and llic indoiscnitnt will bi tclined as a 
conditional indor^eintnt. I oi in^tanci, he can add the woids 
** \yilhout ic'cour'.e to Ills iiidoi me nt and e xcludi liH liability 
on the instrument. Again, he nia\ rnaki lii^ liahilit} depend 
upon the happening of a contingi nt t \ f nt or make the right 
of the mdoi'^'e to ricci\ tiu [luinml dijxmd upon the 
happening of such ( vent. The condition^ thus added may 
be either condition-* ptiLtdent or (onditioiH subsequenf. If 
the form* r, no light ro iccovei tin amount passi s to tht 
indorsee until the fnlfilmenl of the (.ondition. Howevei, if it 
be a subsequent condition the mdoi^ee's light is ddeatt d at Us 
fuliilmeiit, ThU" foi o.iinplt, if the iiidoi^(m(nt is “Pay to 
X if lie retuiH'. lioni Kn*,Iaijd within a \i’ar” then the light to 
rcLCive pa}nient is absolute onl} if Mi. \ ariives williin a 
year aftei the indoriing of tlu lUstruimiil. As an example 
ot a condition pncedLiit il ma} be lULiilioned Pay to X upoa 
his attaining majorit},’* Hert the indoisee gets title to the 
amount only if \ ]i\us till his attainment of majority. The 
conditions altachi'd to indoiscments do not affect the negoti¬ 
ability of the instrument indorsed. In this the conditional 
indorsement diifers iioin another kind of indorsement known 
as the restrictive indorsement by which the indorsee’s right of 
negotiating the instrument indorsed is restricted or excluded 
by express words. Sometimes, a restrictive indorsement may 
merely constitute the indorsee as an agent to indorse the 
instrument or to receive its contents for the indorser or for 
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omc other specified person. For example, if a person 
Mr. P. N. Kapur endorses any negotiable instrument to bearer 
as {a) * Pay the contents to S. M. Joshi only * or (b) * Pay 
S. M. Joshi for my iisi * or (c) ‘ Pa} S. M. Jorshi for the account 
of Ml. P. N. Kapur ’ or {d) ‘ the within must be credited to 
S M. Jobhi he will be leslricting the negotiability of the 
instiument thn*- indoi^fd. 



CHAPTl.R VI. 


PAYMEN'i 01 CUSTOMER’S CIIFOl ES 

The bankd’s obligation to honoui hi^ customer's cheques 
has .ilr(_ad\ been rchrrtd t(' in C haptoi II, 
limitation ol This obliq ition, howcvci, is subject to 

banters duty to limitations Firstly, tht binkcr is 

honour his mis ' ’ 

tomer's checiucs Mot bound to honour cm\ ambiguous instru¬ 
ments \^hKh do not conform to thi conditions 
of the legal dclmition of chetjuc Instnimtnts which au not 
intended to operate as cheques mast not In hoiiound the 
banker as that would entail certain risks Stcondl}, this 
obligation on the part of the bankt r continues only so \on^ as 
the state of the customers’ account jIIovvs the (h((|ues to be 
honoured. Either the customer's account which isdiiwn 
must have sufficient credit balance or in the cast of an o\( i-* 
draft arrangem(nt the amount of the chrqui presented should 
not exceed the drawing power allowed to him, though the 
banker may iesrr\< to himstlf the right of icducmg or cancel¬ 
ling the ov( r-dralt without ,iny i>reMOiis notice Other rendi¬ 
tions and circumstancf s limiting the bankci's dutv to honour 
his customer's cherjues vill be con'>idtred .it their proper 
place as we procted along with this chapter. 

The bankci's position m respect of cheques drawn u\}on 
him is not a very enviable one, liecausr if 
honours a cheque through o\ersight, when 
there are no funds to the credit of the 
drawer he may lose his money, and if he dishonours it through 
inadvertance, he may be called upon to pay damages for 
wrongful dishonour. He must either honour the cheque or 
refuse its payment at once as he cannot ordinarily take 
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time to conhult his legal adviser, his customer or any one else* 
If with a view to gain time for such a purpose the banker marks 
the cheque ‘ piesent again' and hands it back to the person 
presenting it the latter has the right to treat it then as a dis¬ 
honoured rho(|uc in which case he need not present it again. 
Su( h d remark should not bc‘ made when the customer’s balance 
doe 1 not allow of tht banker's- honouring the ch((|ue, and if 
there IS no likelihood ot the < u^toiner paying m funds to enable 
the bank(‘i to nitet it. It thrrefort behoves the lianker to be 
vri} cartful in honouring or di^honouiing chetpios. We shall 
piesentl> ((* the vailou^- pucautious which it is incumbent 
uj)on abanlstr to take in oidoi to safeguard him-»olf against 
such contingMKies , but, lufoic* doing w^e should again 
cinphasi/c ihi necvs it> v)f obtaining ufeuncesor letters of 
intioduction from new tustoinei'. btfoie their accounts are 
opined unless, ol coutse, tiny are aliiad\ well known to the 
banker. When thi-« [)i(caution is takin the ii-sk in honouring 
cheques is conMdciably lessPind. 

ilj Th( fust thing foi a banker to do when a cheque is 
piestntcd foi payment at tlu counter is to 
Open 01 tro’^sed VNhclhei it is an optn oi acros^^d cheque, 
cheque-.. If tht latti r, tlu holder should be asked to 

pMsiut the cheque thiough a baiikei if it is a generally 
cross! d clu que or through tlu spocitu d baiikti or another acting 
as hi. agent for collection if il is specially crossed. However, 
it does not mean that the amount of a crossed cheque can only 
be cirdited to the account of the collecting banker with the 
paying banker. If a banker honouis such a cheque by paying 
it 10 a person other than a banker over the counter, the true 
owner may icquirc the banker to pay him any damages which 
hr may have sustained by tin banker's action.* The duties of 
the paying banker as regards ciossed cheques arc laid down in 


Negotiable InbtrumentF Act, 1881, Sec. 129. 
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Secs. 126, 127 and 129 of the Negotiable Instruments Act as 
given below:— 

Sec. 126. “ Where a cheque is crossed gcncially, the 
banker on whom it i^ drawn shall not pay it otherwise than to 
a banker." 

" Where a cheque is cros-,ed specially, the banker on 
whom it IS diawn shall not pay it otherwise than to the bankfT 
to whom it IS crossed, oi his agent for collection." 

Sec. 127. "Where a cheque is crossed specially to 
more than one banker, except when crossed to an agent for the 
purpose of collection, the bankei on whom it ii drawn shall 
refuse payment thereof." 

Sec. 129, "Any banker paying a cheque cro3:>ed 
generally otherwise than to a banker, or cheque crossed :»peci- 
ally otherwise than to the bankei to whom the same is crossed, 
or his agent for collection, being a banker, shall be liable to the 
true owner of the rherjue for anj loss he may sustain owing to 
the cheque having been so paid." 

Sec. 79 of lh( BiIK of Exchange \ct, 1SS2. ^its forth 
the duti^'- of the pajing banker with regard to rro'^'»ed cheque-* 
as follows. — 

(1) " Where a cheque is cro^-.ui -»pecially to more than 
one banker except when (tossed to an age nt for colUction being 
a banker, the banker on whom it is drawn shall rtfusc payment 
thereof." 

(2) "Where the banker on whom a cheque is drawn 
which is so crossed nevertheless pays the same, or pays a 
cheque crossed generally otherv\ise than to a banker or if 
crossed specially otherwise than to the banker to whom it i& 
crossed, or his agent for collection being a banker, he is liable 
to the true owner of the chciiue for any loss he may sustain 
owing to the cheque having been so paid." 
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“ Provided that where a cheque is presented for payments 
which does not at the time of })resentmcnt appear to be 
crossed, or to have had a cro'^sing which has been obliterated, 
or to have been added to or altered otherwise than as authorized 
by this Act, the banker j)aying the rhe(|ue in good faith and 
without nc‘gligenco shall not be n*sponsibl(‘ or incur any liability, 
nor shall the payment be <]uestioncd by reason of the cheque 
having b^vn cros'icd, or of the croi->ing having been obliterated 
or having been added to or altired otherwise than as authorised 
by this Act, and of piyinent having made otherwise than 
to a hanker or to the banker to vs horn the cheque is or was 
crossed, or to hi^. jgent f(»i collection being a banker, as the 
case may be.” 

Fiom tin* above* it will hr seen that a banker is not 
ju-lrhed in paying a cheque in a manner 
KnK* ofpivnient contrarv to ill'* direction', conveyed by the 
diffeit nt kinds of crossings. rir‘-tly, in case 
he does so and any lo^s result • to the drawer 
the banker cannot dibit his custonui’s account as such a pay¬ 
ment In the banker will be eonlrary to the instructions of his 
custonn'r. Secondly, he will lo'^*' tli»' sl.itutoiv protection 
given to him In Sev. 12d of tin* ibovt' quoted Art buch a 
payment cannot be regarded as a pavnnmt m iluo course. 
Thirdly, nmied) is gm n to the tiu(* ovmkt ag ihi^t the paying 
banket and the true owner will bf* entitl'-'d to be compensated 
to the extent of tlie loss h(‘ may suffer by re.'e'on of the 
banker making pavment of tlu* cheque in a manner 
contiarv to the diiectioiis conveyed by the kind of crossing 
it hears in spite of the fact that there i- gimerallv no piivity of 
contract b(tween the holder of the cheque and the banktr. 
In the case of a rios^ed cheque, tliciefore, a b inker should, 
wdthout bothering himself about its form, the slate of the 
drawer’s account or his signature on the instrument, return it 
unpaid with a remark that the same should be presented through 
a bank. 
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(2) The second point with regard to which the cheque 
should be examined is whether it is drawn 

Is the cheque ypgjj particular branch, or office, of the 
drawn on the parti- ■ 

cnlar branch at D3.nk wnicn it is presented) beccLuse, no 
which presented ? branch or ofBce, other than the one at which 
the customer has his account, is expected to 
meet his cheques. But, sometimes, when a customer is visiting 
certain cities where he is likely to need money during his stay 
he may apply to his banker to authorise his branches, or agents 
in those cities to cash that customer's cheques up to a certain 
amount, and the banker will meet his customer’s wishes. When 
such a request is granted, a specimen signature of the customer 
is of course sent to each of the branches or agents concerned. 
In such a case, it is doubtful whether the banker can without 
informing his customer earmark the amount for which authority 
is given to the branches or agents to cash his cheques, but he 
should certainly make a note of the fact on the ledger accouri^. 
of the customer. This will keep the banker on his guard. 


(3) The third point on which the banker should satisfy 

himself before honouring a cheque is to see 
Mutilated cheques. mutilated, cancelled or torn. If 

a banker honours a cheque which was torn by the customer in 
such a way as to give sufficient evidenc(3 of his intention to 
cancel it, the former cannot debit the latter’s account. In case, 
however, a cheque is torn accidentally the drawer must confirm 
it by words such as ** accidently torn by me.” When its payee 
or holder happens to tear it by mistake the banker must either 
get confirmation from the drawer or ask the payee’s banker to 
guarantee payment. A cheque torn into two or more pieces is 
generally returned with the remark “ mutilated cheque, ** but 
cheques torn at the corners are generally paid. 

(4) The fourth point about which the banker has to be 


CorreetDess 

form. 


sure is that the instrument is drawn in the 
proper form, is duly dated and fully con¬ 
forms to the legal definition of cheque, when 
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it H presented to him We have already considered the chief 
rtvjuisites of a che^]uc It may, however, be mentioned here that 
no difficulty in this connection is likely to arise wheTe the 
cii'^tomer hd'- used the printed form supplud to him by the 
banker. I>ut if ttu clu que h is been drawn on a piece of paper 
the pjyinf; bankir should puliculul} ^unrd against it> being a 
condition il oidir. th* elf< cl of hrinouiing an in-.trumcmt 
rontainin^^ a conditional ordi r ni i> lesult to him in loss. In 
i ise of ‘■Lub nid r tlu liinkti mii t that tlic condition laid 
down Ih diaw« . complied with if h' wnhe-^ to debit the 
imoiint ot tlu in-tiuiTiMil to In c lutoinei’- account Moieover, 
tlu payinj b .nUei smH Iv tlcpiii cl of th* tatutoiv piotcction 
to whi(.h Iv 1 otli iwi ( (iititliil if lu p iv-*a (onditionid order 
th' plot i tion v^ivtn bv Sic^ ind 12S of the Negotiable 
InstruinMit'^ \cl, IS^LcanoiiK b cl mni d in resfuct of cheques 
which, c\pl uip d abov , lu u u onclition.il oidt 


fD) Tlu fifth point th banl 11 should u ini mluT in connec¬ 
tion witli till hononiing of c hc(|ue> pusented 


Ki Ik in li >n iiir 
in-, .1 PJ t ’ itiil 
cheque bitire lUie 


tint ilu ihiqui mint bt nnther a po«t- 
d ited noi i --t le one. Should a che(]ue 
1) ai a dit I it'I tlnn that on which the 


holdi i nl'» it It tlu bank, tlie banker 


should nolhonoui it loi the following rt.ison-. - 


(а) The customer nil) slop pigment In fore tlie due 

d ite (>f thi cheque ind in case tlu chccjue is 
honcmii d bcfoie th it date the bankci may lose 
Ins money. 

(б) The b.inker has no right to debit hi'^ customer’s 

account with the amount of such a cheque 
bcfoie Its du(' dale, and if he does so, he runs a 
serious risk. For instance, if a customer’s cheque 
for Rs. 500, dated March 12, 1932 is presented 
on March 2, 1932 and is honoured, thus reducing 
the customer's credit balance to Rs. 100, and 


12 
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anothi^i cheque drawn by the same customc r ioi 
Ks. ^00 dated Maich 2, 1932 and pn rented on 
Maicli 3 19^2 IS dishonoured on tlu (ground of 
iiisuiticunr} of funds, tiK cn toinci \m 11 bf 

entitlid to claim cl imagi loi tli« uionv^ful 
dishonoui of his sceoiid ch tjn ^ 

(c) If th< Innkir pi}s urh i hi |ue lufnr it dui 

dat ind holds it until it mitiirc th ( ustv) n i 
nu\ become in-^ohcnt oi in-^am oi diL in ih* 
incintim in Inch cist the binkei would not 
be entitled to dtbittlii iinount to his customi i 
iccount 

(d) \ bankt I such i eh jiu will not b tnlitkil 

to ih titutoiv piul ction on tin round that 
-urh 1 piMnciit c ininh bt ngairUd haviin 
been iimJc in dui coni t)f coins , if i rhtijLi 
oiiginill) post ditt ill [)it iiUtdlotlu bank on 
or after its due d iti tin buikcicinhu^ no 

objection to honoui it (»n the round of its 

having been oiiginill} i '•ucd as a p>st riatf d 
cheque 


Stale cheques 


(6) It IS al o n(cc suv for th( pi>iin' banker to tint 
the c hrqu pn ^ nti d is nc itlu i st ilf nui out 
ofdiU. A(h(f|U( Is--aid lobe ')tilt when 
it has been in ciiculition fen in unreasonably long period 
What 1 *^ to be legudid as an unicisonibly long period is 
determined by the natuic of the in tiiimi nt, lht‘ usage of trade, 
the practice prevalent amcnig hankc rs and the cm uni tauces of 
the particulai case. It is iiiidi istood that hankers in India 
regard a cheque stale when it has ber ii in rircul ition for mort 
than SUE months. There may be a difference in the practice 
in some parts of India. In the ease of dividend warrant^, 
however, the issuing companies usually do not honour them if 
they are presented after three months, unless, of course they 
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are subsccjut^iiUy valid.itcd by the companies concerned. 
SimiLiily a slile che<|U'’ iiiiy also be honoured by the drawee 
bank aftci gi tting it conhinied fiom tlie drawei. 

(7) pr(*viou^l} ^litid, tliL amount jiayabh should bo 
il)'^olut(h ceitiui and unless the instiument 
Where t ii t ^ ^ this u(|uisite it rannot bo regarded 

r tiiiit'is ' ‘ ' chofjiif . th(‘ banker should satisfs 

U tint tin amount ha^ not beou 
ilUuJ iiul tint d it his b(tn altoied, the alleiation is 
'>iippi)il‘d b> !r cii ^oimM’s full signiituit*. Wlun lh< 
amount stilt <1 in axokK dilfi is fiom the amount i xprcs^i d 
in i b'lik r lu 1 njland ini> pav the amount given in 

rtoul * bul tlu li 11 II pi utut 1 thit thi binkiis Lithei offer 
the uiiillu iinount, Oi i< luin tin clmpio \Mth tlu lomaik*- 
nnoiiiit 111 woids anil h^iio s dilfn ' Sec of thi 
\(gotubl In tiiim uU \ct winch coiusponds to 

•SLC 9 III tlu J’.ill oi 1 \chingi \Lt, lSb2, la> down “if 
tlieanuiunt und it iki u oi 11 Ion d to b pud is stated dilii lentl} * 
m figure ^ and in woid , the iniouiit lit d in woids ^Inli be 
the .iniouiit undt it iki n oi oidi n d to be paid \\ hi re the 
amount i'. givi n in wouls onh tin binkir must pa\ th same 
lest hirefusal mu o ndt i him Inhli foi damapo'^ for a 
wrongful dislionoui of hu < ii-.toinM cheque, Winn the 
aiiioant is stated in hgiiu'- onl> i (In [ul is gencially icturned 
with the lemiik ‘amount icquued in uord->/* If tlu cheque 
is picsented again with tin iniount filKd in b) a peison otiiei 
than the drawer tlu* IvinKti should ask foi the diawei's con¬ 
firmation. Howevei il is open to thi‘ bankcis in India to 
refuse to honour cinques in winch theie is a disciepanc) 
between the amount given in wrjrds and that gnen in figures 
because they can b^' n gaidc'd as ambiguous insliuments. 

A banker should eximme caielully that thf amount in 
the chcc|ut* has not been alleiod. When the 
amount of a cheque has been fiaudulently 
' Billb of LxchaoRe Act, 1882, bee 9 


Raised amounts 
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raised and the banker, failing to notiCL thi altciation honours the 
cheque, the quc'^tion ansts whether or not ho ina> debit his 
customci’s account with the amount paid In the tirst place^ 
It IS quite cIlcU that if the cu'itomci draw', tlie cheque in hi*- 
usual waj or if thi fiaudulent alteration c in In dtticUd by thi 
Lxerciac of it I'-onablt caie and dilm.nct on tht pirt of 
the banker the lo ItistqudK ri il nii tli it if tin diawti 
intention ill\ oi ncgli entU f icilitili ^ tiu fiaudiil iit i ii ingot 
the aiiKunt by having blink sjnci b ft n oi iftt i tlu wends 

and f iruio'-L\pri ".sing tlu iinouiit, ml tlm li iding to the 

bankei being defrauded tht cu'^toni i icci unt t in lu d bitt d 
with ihi amount pud llowtiir it i ii t iU\ t i \ to 
decide uluth i tin binkii or 1 ih hi Uiiui lu uid i) u th 
lo'is in who tlu hill, in chiwin tht clnijius, 

mnoctntl), but c irctHsK 1 ives •-put-', lulort or itltith 
woids sptLif}ing tht imoint, which i i iHcd fi u dul i tl> and 
tlu banktr fiiing to dUtct tlu dltditnn pn\ ilu inciriid 
amount 1 oi i lon^^ turn tlu di ci j n in V on/ ^ \ (troU * 

ifavouiabl' to thi bmhriwi lu lu t( , | U, I ut ^Lu ii d )ubt 

wdf cxpicsstd to thi*^ b urn s uii 1 liw ft i th diei i m m 

tht Cl t. ff Colonial haul oj Ai ^ nilusia ^ Mmslall ' 

BoituniUlv fot th I i il r , hov\ \ i tlu irii j \i \ wi 

jc-p'jtablish lib tli jud iruntmth < i of //u Lomln i Joint 

Stock Bank Macmillan umi AtHun In thi-> c it w 
dearly held tbit it i incunib nt upoi Mi cu^tcnui toixiici t 
care in drawing the cht qe Hut it i no }> ii t of tlu custr>in(r^ 
obligition to ixircHC ixtiaonhnin rare in tlu dr iwinq 
thereof. If tlu blink spice h Idt to the light of tlu payee'*? 
name, as it hippeiud in i rccintci-.t (.S/i/7gsft> v District 
Bank Ltd ) the Kaimd Judgi did not think such a qjacc as 
unusual, and held that tlu Ii was no bieich of duty by the 
drawer to the bank 


• (1827) 4 Bing 2S3 
t(1906)A C 559 


t (1918) At 777 
k (1931) 2 IvB 588. 
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(iS) The law affecting material alterations is that the 
mstrumc ni is avoided cveept as against the 
rhp(|ue \Mib pa,rt\ who ha-> himsdf made, authorised or 
.U'^ented to tho altiiatioii and to •subsequent 
indot'iti tlvuof. It i''nut nccesssiy that 
th(" alteration diould Ik iiiadt by oiil of tht parties to the hill 
hut even if it is made h\ a stringer the paitv supposed to have 
the cu•>tod^ of tlie in^tiuinent ha'^ to -.utler, foi it is he who is 
houui to prL eiv( its intognts, lu S/in^\by and others 
Wtstminsfcr lian/ I.imt fill,* Tml'i} f held tint the document 
with I mil iial ih( rilion, when it < im» inlo ihr hands of the 
hink, was iir)t 1 vihd ch quo it ill. 

(M) It Is aKo iu(i saiv for a hlM^ll lo soo that the 
stiK of hi^ iu luijiti’s iiv-count is siich is 
(onipiiruiii ; iKMinits the Iionounno of the rhoqu* 

b'lHnf e 

|)u mud. \\( li i\< i1h idv-tated that it is 
noinui niN loi i cu-'tiMuu to h’\ ' f\ ht balance wdion 

hi 1 t In que Is pi «nhd. iiluhi*^ ulhci ■‘iit i i^dit under the 
aiians,enu Ilt•^ rii idf feu in \(idiiit, tin h in km shouUl honour 
the I lieqm Tin hauk ULed not tian-)fii moiu\ of the 
custoinei fiorii anothti i unt to llu n\ lunt against which 
tin cusLomi I mhujin i i dthou^'h .\lnnln knows that 
tht Iwormitul .ufnnriL uhmgto or pi’soii in the sinn 
c'lpacitv, the hinki i dn not mind duin^ so if it will piovtnt 
his dislioiioiuing tin Mistonurs (hoju'. In thit ev» nt 
he should inform tin tu tomei about tin iransfci. Moieovci, 
CAcopt in ciscs whole tin. lunkii his txpiesslv or impludly 
agieod tu tic .it as ca^h t In i|uc paid in hy tlie customer for 
tin (udit of hi*, account, lu med not Uko into consideration 
the amount ol such choqutswlnn ascertaining whither his 
customer's balanc lm » or is not sutheunt to mt*et his choc]ues. 
If he has leccived fiom his customer certain cheques to he 
cirdited to the lattei's account, and they have not been denied 
and appropriated by the time a cheque drawn .igainst them is 


* (1931) 2KB 583. 
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presented, the banker may return it with a slip bearing the 
remark “ effects not cleared, present again.’ 

The banker has no light to rttain tin> pait of the 
customer’s baLince to meet contingent liabilities of his customer. 

1 or instance, if he has discountid bill-, of e\ch mgt to which 
Ins customer is a pait\ tht binkd t innot ictain any pari of 
that customei’s balanct to hk ct tlie contingent li.ibiliU of the 
lattd in lh( event of thost bill Iw in^ tlishonourcd at due dates. 
Howcvei, in th( absduc of an\ a^i i m nt, f\pic-. oi implied, 
ihric appeals to be no obj c tioii to a b iiik( r ufudng to pav his 
customd s chfctjuc if the lutci is md bird to him piovidtJ the 
debt IS duf from him in tin smn c i| Ji it\ a Ins li edit balaiuc. 

The banket should ncithti olU i i pail ol tiu minmiL cd 
Not to discloce the rhdjm not di close tin staL of his 

the sutp ol cu‘-to cu-^lomu s iccoimt AppiiLntl>, i biiikir 

mers account ex liabilil} to Ills cu^tomt i in cast \h 

cept o»i a rc t ^ , 

hie anil prupci i the lU ol tin 1 iltd ad ouilt 

Decision to om of llH dedltoi^ loi tll< piliposi of 

giving him an advantage ov. r lii^* oil d cudiloi-- Inidei the 

bicnch Law the pi}d hd- the right I ^ (Iliii in«i \a1i il balanci 

there 1 *- .It the acconiii i^’^iiii^t ulncli i In |m i diawn is a 

part-payment in c i ^ ot intuitu h la \ of tli* balanc In 

Foster v. Bank of London.' tie di U nd ml had di (lo-cd the 

-tate of the plaintiH’s account to anothd of tlidr custoiiicis 

who held a bill icciplcd and a cln (jin diawn b> tht plaintilf. 

Thus they enabled tin holder of tin cln jui to pa> m the 

difference between its amount and that of tht customer’s 

balance and so to obtain payrniiitof the bilincc in pi i fere nee 

toother creditors. The Chic^f Justui in the com a of the 

judgment said that the hanktr could not go furthei than to say 

“ Not sufficient assets.’ The reasorniblf and piopci occasions 

for the banker to disclosC the state'of his eusioimr’ account 

have already been discu^'^Ld.! 

* Hart's Law of B«inking. 3rd Editiun, p 221 . 
t (I8C2) 3 F and r 214 \ Vide, p j3. 
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In this connection it is perhaps desirable to consider the 

, mineral rule for the appropriation of the 
Appropriation of ” j , • 

pa\mints amounts paid in by the customer. It is the 

customer’s light to have the amounts which 
he pa}s 111 credited to such account'^ as he likes. If he has 
two ot niort account lu iii ly sptcifv the account for the credit 
oi whicli he stiid^ thi i(.iiiittan^L. r>ut, if he fails to exercise 
till" light u th(. turn of puiiic in tlu imounts the banker can 
ppiopn'U tin pi}niint" it In di cntion. When neithei the 
ui loiiiii givt "p ml dmction for lh( ippropiiation of the 
iinouni pin] ui, noi llie binku make ^ ust of his right to 
ippiopniu I in ill ( tit 1 lilt in CVi^ 3 /o//'s — a payment 

h ill ill liir t til uirl't t d‘l)t nnIhIIui of thr cu^-tomeror 
lln'bill' 1 liu 11 n m iiiiin^ unpaid ipplics 

lie of th li tonid to iswi^n i pigment to the 

(iHtlin t I pull ii’u di 1 t duinot ap])l\ when the pay- 
riiintitj) hi i>n ol ili in tun nt pa} ibli on a decree. 
Hiiiktstnhlus \ ' Thi f lets ot the case wtie as 

follow" \ duio( \va'% passul ignnsi a luflgiiunt-dcbtor 
who wa 1 iinriu to pi\ i nitiin pecibe amount due by 
him in loui ( jud jti i ili »c nl i. Tin judL^nu nt-debtor pnd the 
fiist ii’ till (III iiid obt un d Ifoni Ui' ( oiiil (dliciil leceipt for 
thi suotid »n I in uit I m tin not two instalments he 
oblunidihi i^«eiptsl()i tin in a foi th> Lliud and the fourth. 
\icdli to d}, ill't tilt trcditui (Innudtlif^ i instalments to 
hi th( Til'll acond and tliird iii talnu nts u'.pLCtivi 1}. On 
Ins uin^* toi Iht u covin ol the fouith ht got tlu answer that 
the amount lu mg ahe.idy ip[iiopiiatcd as sicond, thud, and 
loinLh 111-1 dim nts i<spicLixtl}, tlu criditor could onlj claim 
on account of tlu hist instilinint, which was hy that time 
tinu-banid, Tlu li.umd ludge reniukcd that a leccipt by a 
C ouit ollici-il in abscrui of the knowledge of the creditoi was 


* Banking’ aoi’ 
p 123 


Nc cohabit. In tin men ts b\ 1 Till>'ird, 4tb Edition^ 
t (1927) 29 Bom. L K. 953 
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not binding on him, and that “ it would be fraud on the judg¬ 
ment-creditor if, without his knowledge, the judgmcnt-debloi 
made payment^; into Couit and took rectiptsfor the stcond, thud 
and fourth instalments with the intention of not p'i>ing the Br^t 
instalment.” The lule in Clayton's tasi i that if a uiin owes 
two dcbN upon two di tinct liuscs ukI p Ih iieditor i 
sum of money, the pavei his a right to ’\ to which atcoiiiit 
the money so paid is to bo appiopinttd In this case as th< lo 
wras onl} onejudgim nt d< bt which w is oidcicd to be pud in 
several instdlments, it could not be ^^iid that the di btoi owt d 
several debts within tlu nu inipg of hoc 59 of tin ( ontiict 
Act, IS72, AS to enable him to appl\ the oi\mint*^ t > ih 
disrhaigc of any paiticulir debt 

(10) Tht next point on which th Innku hould ilisfs 

Indoriemenm lumstlt is whithci t)r not til chctjui is 

n(juired to bo indorsed and if '*0 wlutlur 

or not the indorse monts on tlu sanu lu itguhi 

In England indorsement of i Iieaici i Ik jui is not insisted 

upon h} tin piMnghvnku Ih\\tv(i,in 

Bearer cheque Jndii banks not onI\ r iiiire tlu pdsons 
require Dnmdnrse , , 

njeni pn lOnting hdirii i h» )uc^ loi pi\inoiil to 

indoise tlu m but al-.o tohi\i tlu ms Kos 
identified m casi thev aie not known to the pa\ing bink . 
Although not legall) bound to do o rlu holder of i Ikmoi 
cheque generally idiscs no objection, [uobihlv btcausi m t im 
of his refusal thebankti niav insist upon hiving i tdrnjHd 
receipt for the amount pud to tht holdoi Tht \ifw th it i 
beaier cheque i-, dlwa}s a bean r ctirqur was lu Id gciu lallv in 
this country also until m Forbes Campbell k Co v. Phe 
Official Assignee of Bombay'^ Shah Ag C J and Kincaid J. 
held that where a hundi is drawn m favoui of a jjayec oi 
beam and is indorsed b) tlu j)a)(e to i thud person 
it ceases to be a bearer hundi and pliable to tlip 


(1925) 27 Bom L.K. 34 
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third person or his order. The above ruling upset the ordinary 
banking practice to such an extent that the Associated 
Chambers of Commerce of India and Ceylon pa«=sed a resolution 
recommending to the Government of India to amend the l.iw 
so as to give elfect to the ( ommeicial jn.ictici which is lUo 
^uppoited h\ Engli-h liw- To rtmtilv thi defect n bill was 
intioduci d in llu 1 .egisl itiv'' A^'st mhlv on ind Septenibci, 
1^2^), but Wiis thiown out on the giound ih.it tlie holdi^r’^ ri*^ht 
to eliange a Iv am instiuiiH nt into ,m /)'di i m le >,hould not h(‘ 
done a^^cly \Mth. Most of tlu l^oNjiinal Jj.mking Enquiiy 
( onmiitt* I h.iM ft < oiiiTn(‘iuli d tli.il tli('lri\\ i ould In* amended 
iind tht t j iili.il li inljng In(|iiijv ( onnmtti ronrur in tins 
n coinnieiidation. Tin 1 ith f, Iw.wi\u. 'dd that thi‘V are not 
ill f.ivoiii c»l intu! iM\'\MThth »<enl j)iartiee in regard to 
hiindis which ii< not di iv\n m the tiiiiu ot cheques and 
theiefoie the\ do not ucoimmnd Ihiil th ’ imnriple ‘oner a 
bearei, alv\ri\s,i hiani. sliouhJ hi ifiphin’ all hundi-. 
Howt*v(‘i, It must hv static! tint till tin l.iw - amended the 
paying hanker should tike lh« piec.iiiUon n»M*did, otherwi-e 
hr may have to sutf* i loss. 

Inthera-i of i ^luc|in t»ngiu.ills |m\ i jK to oider but 
hiiving .111 • II loisemniL 111 i I'lk the brmi.ei 

1 liPilnp * 11 1 11 ^1 

, ,, , iirnl noi tF*«uhle Ininscll e\aininc tht 

eJ in bJ.inK 

endol 'I nu t> aftt i lli- in t c iidois* mciit js 
a negotiable instmin nt endius. d ri hi ink is payable to tin 
bi'ai Lr tht ri of cm n tlioueli ougnialh p,n ihk to order If, 
howevi I, an iiidoisee .iflt'i tlu hl.ink uidoi nt h«\s indoisid 
it in lull tlu‘ Lhetpu will be coiisideivd | ist an instrument oiigi- 
nally issued .is be.im but lonvcited l.itei on 'nlo in ordei om 
and the baiikei will have to satisfy liiin * If v ith icgaid to the 
indorsements. Kelt rung to iiistiiiments cinlorsed m Wank, 
Lord jMansiield s.iid, “1 sec* no dilfeienif between .i imie 
endorsed in blank .and one p.TjMl)le to heaicT. They go b\ 
delivery, and possession jirovcs pioperty in both cases.’** 
k V. Wiod 0 S, (1781)T[ Doug. 633. 
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EndorRemont of an order cheque is necessary unless the 
payee himself presents it for payment and 
Endorsement o: then, although the payee is not bound 

to endorse, bankers generally ask him to do 
so, or otherwise he may be required to givt* a properly signed 
receipt for thf amount paid to him- 

The banker must -^ce that the indorsement.'^ on order 
cheques aie re’guliir other v\ He the payment made may not be 
regarded a'* pn>in( nl in due couise. In ca^^e an endrirseinent 
happens to be in a language, -ucli a-'i the t'hincse, w'hicli the 
bankers in India ar< not expected to knov\, the paying banker 
can postpone til-pa\m(‘nt of tin cliajue pt riding inquiiies or 
its confarriijition provided tlu n.iton for pf) tponing the priv- 
ment is givi'ii ui *ppiopii‘itc- terms. Tin following arc the 
general principh which should beboint in mind ni connection 
with endorsement 1 by divci e paye<'>.— 

ll) CoriipIimcntaiN pnfixe- and siiliixi's and other 
C()urte'^> tithdo not foini pait-. oJ endone- 

«r‘c3cTtuics Th<t.l(.tt likr Ml.. Mr.,., 

Ltiki, Jkibii, and LNtjuirc, should not 
precede or hiJlow tlu- naiju-i of pii\»i or endoisces in 
endorsements. W'h^dlicr the Ic tl« r-i “11. ’ and “ L.’' are 
admitted as th<' .dihieviation' of llu tith 'i “ llabu'’ and “ Lala’* 
i*- a matter entin 1\ for local f U'>tom If in the place on which 
tlu chequ«* js drawn, it i-a malUr (^f »‘•Lablislied custom for 
tlie titles liabu and Lala to be abl)levlatL^^ into 15. and L. 


respectively and tlie letter^ arc omitted in the indoisements, 
they would be o g.trded as in order. However, it ia advisable 
that the jirartr-e be discouraged becaust sometimes these 
abbreviations nia) turn out to be the initial letters of the 
|jayee*s full name. For iiistancr, if a cheque is made payable 
to B. Rama Rau or order it is open to doubt whether the 
payee is 15abu Rama Rau or the letter 15. stands for Bengal, 
the first part of Ins name. A cheque made payable to Dr. A. 
15. Cooper may be endorsed as A. B. Cooper, M.D. and a 



PAYMENT OF CUSTOMER’S CHEQUES. 187 

cheque payable to Sir Ganga Ram may be endorsed a-» Ganga 
Ram (Kt.). 

(2) Wheie thi name oi the payee or endorsee is spelt 

imurnctlN the spelling of the endorsement 
Spelling?-correct ‘ i r , . i 

*ntijncoireci (oiuspond With that of the mis-spelt 

nam*. lor instance, if a cheque is made 
piyahlet(>‘‘r S \i\,m mouKi, when thr couect spelling 
tf the surnuin is tlv piopei indorsement 

would lie 1\ S. Ai>ai.' hut il the pjv( t wi'slu . he may add 
hi t oro (t uaip(‘ in Inac 1 1 1 

(1) 1 hretnnini l ami not Iu wiithiiin full. Even 

, initiil u uliKiciit Kniiaid biiiith can 

( Sr inn nri f 

• ndci" i K. SiniLU In India, howcvei, 
most of tlh hink‘> u rjuin lull n inu in tiu iiuloiM ments wdien 
th mine ofpi)ti^ wlK»ai( not ( liii'-tjan n eivi n in full. 

(4) In th( cisi nt ftiiuih il th( piit\ js not a inariKd 

woiiMii dp hoiild ndoi ( with lur tiist 

1 c 11 lie , 

aun< uui '.uiniiiK t g., Miss Iliiabai 
Conliatto ihould (ndoi'-L i ihiahai touliat Un. When a 
th(i|ue i’. iiiadi pa\able'to i niaiMtd wonioi wIiom niaiden 
nanu i-. ^ivt ii, ^lu liouldmdoi ( ii i c li ju l)\ giMng hrr 
L hiI'-tian name followsrl In lu i Im h iiiuanu* with the 

void “lui ' ( - ])o?n as, foim ih) ami h i rniitj{.ii suiiiainci 
c.g., a ch'qiu niadi payihlt to Mis^ kitli iin« Ji'ues, now 
niariied to Mr Koliin-oii, 4iould hi imloisid Kathciine 
Robinson ru* Jone^. 

(5) In the cast of illiUiati piisons the left thumb mark 

should be impic^scd and wilnts'^td and the 

lllitt»uc pi f'^on fill 1 ,1 

witnt^'' should he uqumd to put down his 
OJ her addiess. If, howevci, a btaiei c litcjue pa>ahlc to A who 
ilhteraU is endoI^cd in favoui of il with A\ thumb iinpies- 
sion and B happens to bt known to the paying banket it is not 
necessary to verify whethci the thumb impression is oi purports 
to be that of 4, as the cheque is payable to bearei. It could 
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be that of anybody who held the cheque, but, as it doe^ appear, 
it makes the cheque payable to order. 


(6) Should the rhc(|ui be made j)a>ahk to loint pa^ec^ 

not in paitnri'.hip, eich mu'.t indor-e, imles- 
Joint piyees 4 

of coni sc one of tin in is »jthoi> ('d to 

operate upon tin lomt icconnt 


Cheques p ^3 Lble 
to clubs etc 


il) ChifjM iniJi j)i>ahl lu 
iu)n- club-^ ''OLictKs md uiroii*. lumld l>i 
I ndoi t (1 — 


1 01 


l liib Socii t\ ill 1; n 'll, 
I Ti SITH 
111 1 nil I or St ( r 1 in 


C beques j lyilile 
to compame 


l^l I h( jUi 1)1 idi pi\ ibh U)in- 

piin t in h iiiloistilin oii» of ihr loMf \in 
foinn 


( 1 ) \ Jj \ C ()., Lid , 

K. K lUnCiAI, 

S ( 1( l.ll\ 0[ l)lT cto 


11) 1 01 \ 1^ \ C (» Ltd , 

K K nilUiAT, 

S t u Ln \ 01 J)ir( ( I n 

tin) On K(t)ini of \ l> \ ( o, LtJ , 

K K ]UI\G\T 

'"uirtdi> 01 Dincioi 

and ii\) On lidiilf of V. L \ ( o. Ltd. 

K k. JUIAOAT 

secrtliin «'i Dm ctoi 


t9) Th( It n no legal coinpuLion on the hanFtilo 
iic( (pt an indoiscini iit with th( v oids ‘ pci 
Cheque #ith , ( per piocurition). H( can demand 

ajentq. confirmation. Thi ^^ignei of Per Pro/’ 

endorsement must give his full ordinary 
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'jignatun . In En^Lind dividend wan ants arc not paid on 
per pro. endorsement'-. 

(Kli In ducentcasc* wlieu a chequt N\as drawn A. 15* 
per X the (Mcltnee ^iven from banking 
* piactiCL \^.ls that iich rlu (jucs wcie endors¬ 

ed, not \ I> p' 1 X but simply X. Though 
It 1 cUai tint tlv iiulor m'‘nt‘‘hould in ^enc i il correspond 
wiili thr iiLs( iiption mI til ppi , th uUik ^ ^ in the case 

roiikl f i\ no u I » in t a pt th ii \fM ii \\( \\h> thi endorse- 

inint '.ho Id not b( \ H p»» \. 7.1 iiKdi ♦lu itaincd judge’s 

^sion tlu piiclK< uhicfi ili d»lindiiits VMtiusstb say 

In hi II ualowc d 111 tlk 11 (\|kiiinri ni \ v\t II be coincni'nt 

ind liouhli ind nii\ L i\ work d utll tn tin pist, at 

l(c I f I 1 isiliisi \Mcn know, but p inv iiidgiiunt the 
pi *(ti(c I ininjl ht pi tifud in liv\ ” 

nn t ln(picsmi»d pi ii)i todu i id pi isons must be 

indois(d 1>N III n li d i j)k si nt iti\< s. All 

tiustii null uii wild Liiv i \u utoi can 
I ndoi-i » g , 


C ifr |lii I l\ li'c 
fit < rsin** 


I V»I 


1 Ol 


dtceased 
A 

U X( I Litor.) 

.. decease d 

1 


(“Trustees 


.J 


With legaid to tlu position of the indoisement it has 
b(*en iLCLiitly luld tliat the mistake in the order of endorst- 
ments must not be allowed to (hange the rights of the parties.^ 


* V Dtstr$ct Bank Limited, (1931) 2 K D 588. 

t Bmttonal Saleh Corporation v Bernatdt, (1931) W N 103 
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To furthei olucidate the principles stated above wc give 
below specimens orf various endorsc*menti, regular and ii regular. 


Payees-. 

1 

j Ineifular 

1- 

KeffuKi 

General 

f nclorsements 

**nUoi semen ts 

KeOi Ilk 

Of Individuals - 

1 



Hiralal 

1 HiraUl 

ri'i I'ai bshioil 

II 1 r ,i 1 a j i- a 


I llintli' injliM 


I I du.il s n line In 

I iMiiei to 1 trill 
lAte ulentiljL'- 

i tlOQ 111*' til 

I . n 'll t‘ oi f iPf 

niiirkhnuLIN 
iiliJt (1 • 

I It !*» not iM I e' 

SI*V in 1 ippt» 
Jntlii 

,)eoi !e I m* 
ally li no 

‘siiin.mifs 

I 


LalaPannaLal .. 

L i11 PanQii LtJ .. 

F mm Lai 

LaU IS 1 cuut li 
title 

Mrs Kaiani 

Mrs. Karam 

FFit tb..! P karam 
vtileofj Karam 

1 

1 

Principal Naidu... 

Piincipal Naidu .. 

K Naiil'i 

1 

Prof M t; Sinnh, 
Govt CoUe^'e, 
Lahoie 

Professor M G 
bin^ li or Prof 
M Sinnh 

(roa Colieee. 
Lahore 

\1 <r biD^'b, 

1 

1 

Sir Ganf(a Ram .. 

'^ir tjan^sa Kam ... 

1 

1 

Gan^a Kam (Ivt ) 
b\ hi^ cjostitu 
ted attoi ney 

1 X Y / 

1 

1 

fiefore acrepLine 
' the cheque the 
hanker will 
satisfy vrhether 
XY/i lb in fact 
the constituted 
attorney of the 
payee. 

Ganga Prasad 


Received satisfac'^ 
tioQ Ganga 

^Vasad 

unusual en- 
doisement All 
the same, it is 
in order. 


* The learnal of Indian Institute of Bankers, July 1930, p. 62. 
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r i\ c< 


li I c^ul ir 
en lorstmentb 


Ot Individuals 

fLo i ii I 

M I I>nh i *1 f r 1\ J \1 » Ii • 
K J \ )Ji 

Ot Glubb Schools elt 


I) \ \ Sc h ) il 


11 mill I 11 inrl i 
M ( i Ml 

I N \ -.ullt 1 ‘ 


I 


I *hL I> \ 

cli) il 11II m il 

II n h Mil 
’'ll Ui 


I Hi M il l\ Mil I in 11 i 

I If i n i c \t ti I I 

111 h Si Ii I 


Hiicl M It I N< 

111 II 'I I 3l 


riie Pun) I'l l. I lb 


i hf Secitt nv,TliP 
I iinj lb ( lub 


ilariiiif;t m ( h im 
bprs 


I 

Mod> liei UK I, 
Orient Club , 


1 K 11 1 n M 
f I ♦ t m I 
i uni lb ( bil 

s K Kill in 

"ILK t ll\ 


r I iKn 11 

\iiTH|.cr Jill 
nn^r n ( liim 
ht I 


Ik ulcir 
i nd <r emc.nt^ 


' J 1> bi 1 
U I Mill 


1 full 
<11 f I 
Ivli nni II n 
1 icis lit T 

oi tlip I un)i' 


( 1 lb 

S Jv 

I? 1 ii 

•"f 

11 \ 


>1 tin 

11 1 ! T n 

f IS i 

1 ui bi 1 s 

1 

L ilti iki 

Min i 

(1 

lor the Oritni 

i lub 

A R 

H >n\ 

r rcisii 

ler ’ 



Pei Pro Ran i iv 
Rink iJl S 
Rroi^n Mim ^er 


Of FimB and Joint Payees — 

Barclay s Bank . b. Brown 
Limited ' 


* This was gfencrally accepted 
t SUngsby v. Dtstnctliank , ( 1931 ). 
} This IS also accepted sometimeb. 


Geneial 

ixematks 


An (nr 1 or^eme ^1 
t A R, Hon^ 
j Tieasiiiei, 

' Orient Club 
I would abo be 
f><.Dcially dc 
repted 


I 
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Payees 

1 Ii tegular 

' endorsements 

Ket?ulai 

endorbemenls 

General 

Kemarks, 

Of Firms ft Joint Payees— (Cum/ 

! 

1 “■ ■ 

Smith V Co 

1 ho Smith A Co 

1 Snnlii V t o 


Ba'*- ni, Bros 

^ J r 1 in^ hr s 

j Bt ) 1 


C opra bon 

b N (1 ipi 

S m 

1 

1 hit a in 1 

1 

Mpssij Khann- 

K 1 ipn i A C 

1 

1 s Khinn i 1 

Kii inni J 



1 IT I\n\nni 

S ns 


1 

T II Kb nn iV. 
b. Kh inn 

Messi s Iv i 

Chtif rx 

j K 1 C i ' 

1 

K 1 u. k 1 

t )pr\ 

Misse® Smith 

1 Ml c s *■ p It 

Sr il' Si 11 

Messr Pun A 

Mehta 

1 r Tar 

J (11 n 1 )tli< 1 

1 1 un 


S M Pharucn^ A V Hli lu! i 1 S n H’ im 
( n A < f h t ( ) 

\ \ I Imu 1 ^ 1 ’ ii 111 * 

• 1 1 tner 


The f.fnpral 
Storea A Agency 


A BCD* |1.C D 

1 

I 


1 oi tit (jf nci I 
■»t ♦ s A n \ 
3s\/ Iripn 
i r r 1 j u p (1 
Ihf ( (Dn il 
Siorr* A A t nL\ 
\ \ / 

I 

I A B C I r A P 
1 I) or A ( D 


*The bank is id tracted to accept si^^natures of in> threr of the four joint 
owners of the acconot both as re^^ards cheques to be drawn on the account 
as well as for the purpose of indorsement of cheques payable to them jointly 
Later the bank is informed by A that no inslrament should be accepted on 
behalf of the joint acconnt unless it bears bis signature 
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Payees. 


Irregular 

endorbements. 


Regular 

endorsemenia. 


General 

Remarks. 


Of Joint Stock CompanioB - 


Sharma Trading 
Co . Lid 


Poi Sharma Tra- Per pro Sharma 
ding Co, Ltd. Trading Co 
Da\a Ram Ltd , Jagdi&h, 

belhi A Co, 
Managing 
\gent 


^ .Vfd. & 

Co, Ltd. pri J 
:;>hrii roa 


I bh4Lrm 


Ba^^a Dliawan A The cheque 

i o , Limited , should he made 

poi J Sharma payable to 

J Sharma. Sec¬ 
retary or 

Manager of 
Bawa Dhawan 
& Co . Ltd 


ti D & ( o Ltd , I I>a\ i Kara 
(in LiqniiUtion) i 


Di\ni<iim, Liqui¬ 
dator, n I) iV. 
Co. I td 


The \Veslein|\ 4 l M 1 I 13 AC 0 , 1 o» the Western 
India life Manuieib ludii I ife ^ 

A&suiance Co,, \s,ui vnee Co ,, 

Ltd 1 1 td , M .) 

I Misir> A C o , I 

* Managing Agents, 


The Sialkot Nat-1 Tlie Sirilkot Nar 
owal K.Lilway o^^al K ulv^aa 
('o Ltd I Co Ltd 


Of Eaeoators & AdminiatratorB — 


K Karanjia (now 
decea&ed) 


S. Beramji A an¬ 
other. executor 
of the late K. 
Karanjia. 


Dinbai Karanjia, 
widow oE K 
Karanjia. 


S. Behramji 


1 or the Sialkot 
Naiowal Rail 
I \\ Co 1 id . 

Killick Nixon A 
I Co, Mtinac^mg 
, Agents 


8 Behramji and 
L Kheshwala. 
Kxecutors ol the 
late K.Karanjia. 

For self and Co- 
execu lor of 
K. Karanjia, 
S. Behramji. 


13 
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l-rei ular 
endorsements 


Regular 

endorsements 


General 

Remarks 


Of Executors ft Administrators — (contd ) 


Representatives of r^ehr'imji 
the lite K Ki 
ranjia 

Of Traslees — 


lor self and Co 
escemlOT if the 
latt K Kiiinjia 
H* hri nji 


The Trustees ofi 1 or self ami Co H T) si I til 


the late Sir 
Vithaldas Damo 
dar Tliackersey 


trustees of the 
lite sir ' itlial 
dis Dimiiir 

I hicktrsey 

II Desai 


lick 11 Qstees of 
the lilt. Sii 
\ I t h i I d 
UirnidiL rha 
kei t.\ 


HDeiiALPat I Fatticl 1 Pittick 11 

tack Trustees H I>esai Tru tees 

of the late Sir of the lite Sir 

VithildasDamo \ ith ildasDim) 

dar Th iCkei sev I d i Thackerses 

Trustee of the 1 ite Pei pr > Trustee If Dc ii liusue 
Sir Vithdldisj of thi late Sii if the lite Sii 

Damodir Thac Vithil li Dimo. Vithilda IKino 
kersev 1 dir Diickersev dir thicker e> 


Of Hairied Women — 


Mrs Debai 


Mrs H Desaj 


Mrs Desai 


I A Desai (Mt (I 
' Desii) 


Mr . H Desai A C Dtsai (Mrs 


I A C Desii 


Miss K Desai Mibs K Desai 
(now married) 

Of Ofllelal Payees — 


I II Desai) 

Ik J)e^Adn ^nec 
I Pesii) 


Offiual Receiver Per pro II Desii H Desai O&cial 
of K L Sharma Official Receiver Receivei of 

A Co. of K L Sharma K I Shirma A 

A Co Co 


Of lllitorafee Persons — 

R Taraporewala iR TaraporewUa 


R. Taraporewala s 
thumb mark (X) 
Witness K M 
Shah, 125 
Esplanade Road 
Bomba 
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l>yccs. 

1 

Irregular 

endorsements. 

Regular 

endorsements. 

' general 
Remarks. 

HiBcellaneouB.— 




H. Desai or 

bearer. 

i 


Requires no en¬ 
dorsement un* 
less a holder 
has turned it 
into an order 
cheque by in¬ 
dorsement in 
full. 

Bearer, my wife... 

i No endorf*cment. 


Requires en¬ 

dorsement of 
the drawer's 
wife 

K. Masani per 
D. Mehta. 

D. Mehta 

R. Masani* 
per D. Mehta ... 


self or order ... ' 

' No endorsement. 

! 


Requires en¬ 

dorsement of 
the drawer. 

Imperfonal or 
fjctitiouB 
payees.— 




Income Tax or 1 
order. 

No endorsement. 1 1 

i : 

! 

Requires en¬ 

dorsement of 
the Income- 
Tax Officer. 

M. V. Victoria 
or order« 

No endorsement. 


Must be endors- 
ded by the 
C a p t a in or 
some other res- 
p>onsible autba- 
rity on behalf 
of the motor 
vessel named. 

Robinson Crusoe... 

Robinson Crusoe. 


Requires no en¬ 
dorsement as 
the payee is a 
fictitious per¬ 
son. 


* SUntAs V. Dittriot Bank U4.. (1931) 2 K.B. 388. 
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Payees 

Irregular 

Regular 

General 

endorsemenfq 

endorsements 

Remarks 

OiYidend Warranto — 

H Desai and 

K. Pandya ! 

H Desai 


H Desai and an 
othei 

Kerman i A 
another i&ferred 
to 

H. Desai 


H Desai 

Per pro TT De^ai 
K L Sharma 

ir Desii 



In the of duidond wanants winch lu not m chique 
form if there arc more than one piyfc in cndoisrment b> an) 
one ifa considered sufficient and tht pa)tc has to gi\f his lull 
name ai» givtn in the body of the dnidtnd wairant. 

Let us now consider the position of the paying banker in 


rorfved eadorse 
meats 


connection with cheques beirinc forgid 
endoiscmeats. As will 1)C t ^plained laLr on 
the banker cannot dc bit his custonif r'"^ 


account with the amount of the (htriin on winch th( lattei’*^ 
signature is forged, on tht ground that such in oidc i is not 
that of his customer. The banker can proti ct himsi If ag iinst 
the risk by comparing the signature on the cheque with the 
specimen signature supplied to him bv hi-> customer. Although 
it IS true that the banker is requiicd to pa) tht cheques drawn 
by his customer accoiding to then apparent tenor, he cannot 
be expected to know thr signatures of the pa>ees and the 
endorsees of diffcient cheques, and it is for this reason that the 
law protects the paying banker in case of forged endoise- 
ments. 


Until 1853 cheques payable to order on demand were 
Origin of the seldom used in England as they were 

btstatory protec- subject to the same stamp duty as bills of 


tion given to the 
paying banker 


exchange. The Stamp Act, 1853, reduced 
the duty on such cheques to one penny, but 
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further prescribed that any draft or order drawn upon a 
hanker for a sum of money payable to order on demand 
which -.hall, when presented for payment, purport to be 
endorsed by the ptT->on to whom the same shall be payable 
shall be a sufficient authonly to -.uch banker to pay the 
amount of such diaft oi oider to the bearer thereof, and it 
shall not be incumbent upon such banker to prove that such 
endorsement or .my '-iib-.equent endorsement was made by, or, 
under the diiection oi authoiit} the jieison to w'hom the 
said dI*^ft OI rmiei wa-^ oi is, made payable cither by the 
dra\\( I OI » ndoisei thereof. Sec. of the Ihlls of Exchange 
Act, IhSJ, ]j\> down, * When a bill payable to order is drawn 
on a banki i tind tlu banket on whom it is diawn pays the bill 
in good faith anti in the ordinary com so of business, it is not 
incumbent on tlu' bankti to show that the endoiseineiit of the 
pajee oi am subs quint endoismneiit was made by, oi under 
the .inthoMt\ of th«* peison wliost* endorsenu nt it purports to 
be, and the bankei is deemed to hrue paid the bill in due 
couise, although such t ndnisement ha-, been forged or made 
without nuthoiuv.’* 

Siimlarl), Sec. h5 ol tin Xi*gotiahle Instruments Act, 
18*Sl, l.a\s down, * WIk r i cheque pa}able to order purpoits 
to be endoisi d 1)\, oi, on In half of the payee, the drawee is 
dischaiged b} pa}incnt in due course.” It was contended by 
some writers on the subject that although the object of the 
framers of this \ct was probably to grant to bankers in India 
the same amount of protection as given undci Sec. 19 of the 
English Stamp Act, 1853, Sec. S5 of the Negotiable Instru¬ 
ments Act, 1881, tailed to do so. Sec, 19 of the English Stamp 
Act (now iu( orporated in Sec. 00 of the Hills of Exchangf* 
Act, 1882) makes it clear that the paying banker in England 
is protected ivhether the forged endorsement is that of the 
payee or of any subsequent endorsees, but it was said that 
See. 85 of the Negotiable Instruments Act, 1881, seemed to 
protect the banker only in cases where the forged endorsement 
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that of the payee and not that of the subsequent endorsee. 
It was not till 1914 that Sec. 16 [2) of the Negotiable Instru¬ 
ments Act extended the piotection to tlu paying banker in 
cases ^horc the forged endorsement is of an indoi^ec and not 
that of a pa}ee, because the pa}ing banker cannot b<^ expected 
to kno^^ the signatuu of endoi^ei*- of different cheques. 

As the protection given to the pa\ing bankei can be 
^ claimed b\ him tmh when tlu cheque drawn 

raymeDt in ilue “ 

upon him is pud in dur roui^e wc must 

pj«:s on to scL what meant 1)> “ payment 
in due couise/’ See. 10 of the Negotiable lnatiument'= Act, 
lh81, dc hues the term thu-i.—“ Pa\ nicnt in due course nicans 
payment in aceoidance with the' appaicnt tcnoi of the in^tiu- 
ment, in good faith and without ncglit;cnce, U an) peisoii in 
possession thcicof uiidei circumstance's winch do not ailoid a 
icasonahle ground for believing that lu is not cntitlc^d to 
receive pa}monl of tlu amount theiem mentmnid. Thus, 
the n’Ain icqiiiMlc's of pa}incut in due course ai 

U1 that the payment ‘should bi made lu accoidance 
With ih< apparent tenor of tlu iii'^liununt, that n, in accord¬ 
ance with the intention of the paitic- as it appi ir*' to lu on the 
face of the instrument, 

(2) tliat the person to wluim It i madi pa)able must 
be in possession of the instuiment, 

that the payment thcieof should be made in good 
faith and without negligence and undci cirr umstames which 
do not offci a leasonablc giound for coiu luding that the 
person to whom it is made pa} able is not cMititled to u'ceive the 
amount. 


By the first lequisite it iscleai that the payment should 
be made on maturity to the prison who is 
entitled to dischaige it fully. Hence, pay¬ 
ment of a post-dated cheque cannot be 
rega^rded as payment in due course. If the paying banker 


Payment on 
maturity 
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honours a post*dated chequo before its due dale he will not be 
entitled to the statutory protection should the endorsement of 
the payee transpin to have been forg(‘d, and further, he may 
become liable to pay damages, a-^ explained earlier in the chapter. 
In order that the pa^ me nt of a c tieque shall constitute a payment 
in due com sc, tin banlu should satis! v himself that he is 
making the pa>m'‘nt to the person who is entitkd to receive it 
a( cording to tlu apparent tenor of the instrument. 


Thf efftit of tlv irqui-iU is Ihal a jwyment 

iiikIi to a person who 1 n('t in possession 
T) 1 pti'-or I instriiim ill i rnnr^t bt regarded as a 

I c ion of lit 

, iinient paMiii ni in dm conist. In actual practice, 

this j)oint dtjc*- not ari-^c as a iMnker docs 
not inak< f)i>m(iil o! a tlucjut iiiih ^ thi sanii !-» prest nted. 


It lid Iht tini 1 iKjuiiU, wi hni tliioughout this 
hdol tal cn for giantt d that the banks act in 
in^onH nil IP i.oo ! 1 nth and then fori w( netd not offer any 
toiiini lit upon tlu sinie. Tlu Indian law as 
■^t ited aho\( will takr iw ly a paMnmt made negligently 
from tlu tatcgCMN of a jn} iiu nl in due course but it is not so 
uiidr I tlu Kiiglidilaw A-i an illiutration of negligence it may 
he stated that, if tlu paMng bank fails to sec, whether oi not 
llU the e ndor t nu iits an itgulai it will be deprived of the 
statutory jiroUction. binnlaily, in cisc of />ro, endorse¬ 
ment, if th» i)aying bankn does not satisf) himself whether a 
[)el^on bigning/^cr />/o. has any authuiit) oi not, the pa}ment 
will not be Kgaided as a payment in due couise. 


In the case of crossed chujucs Sec. 128 of the Negotiable 
Instruments Act, JSM, amplifies theprotec- 
1 rotcction in cast given to the paying hanker by Sec. 85 

of Cl ossed cheques ° i y o j 

of that Act. bee. 128 provides, “ Wheie 
the banker on whom a ciossed cheque is drawn has paid the 
same in due course, the banker paying the cheque, and (in 
case such cheque has come to the hands of the payee) the 
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Protection for 
drafts drawn by 
one branch of a 
bank on another 
payable to order. 


drawer thereof, shall respectively be entitled to the same rights, 
and be placed in the same position in all respects, as they 
would respectively be entitled to, and placed in, if the amount 
of the cheque had been paid to, and received by the true owner 
thereof.” As will be seen from the wording of the section 
already quoted protection is given also to the drawer of the 
cheque if it has come into the possession of the payee. 

As previously stated* drafts drawn by one branch 
of a bank on another are not regarded as 
cheques although they are exactly analo¬ 
gous to cheques and arc handled alike 
in the course of business. Consequently 
the protection to the paying banker in 
the case of drafts was not granted till the Negotiable 
Instruments (Amendment) Act which received the assent of the 
Governor-General in Council on 25th Jul}', 1930 was passed. 
It provides that ” where any draft, that is, an order to pay 
money, drawn by one office of a bank upon another office of 
the same bank for a sum of money payable to order on demand 
purports to be endorsed by or on behalf of the payee, the? bank 
is discharged by payment in due course.” 1 

Lastly, having sati.sfied himself on the points stated above, 
the paying banker must see that the cheque 
Customer s sig- really an order of hi.s customer since he is 

only bound to pay his customer’s money 
with his authority. This means that he should make himself 
sure of two points: (1) whether the cheque purports to bear 
the signature which the banker has been instructed to honour, 
which may be that of his customer or of some one else ; and 
(2) whether the signature on the cheque is genuine or not 
In the case of joint accounts, in the absence of clear instruc¬ 
tions from each of the parties concerned, the banker should 
safeguard himself by insisting upon the cheque being signed by 


* Vi4^ page 148. 


t Section 85-A. 
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all the parties. The same rule applies to cheques drawn against 
a joint account m the names of husband and 'wife who can 
operate on it jointl) oi severally 

As to tho first point, no difficult} arises provided the 
binler follow hi cu tomcr’s iii'^tiuctions, 
shodtl hutfailun to do o i-. hUh to ImJ him m 

beirtiu sif^niiuip dilticulti s L( t iis tale for inslince the 

the hinitr is n f W Il( ii ill ICC ount Is Op ilcd IP th( 

t ucudtj liun )iir r r *i . . xi * 

iiMii of 1 firm \\itli iiisiiuctions tn it no 

chc jik diiwn b\ on of flu piibui in the nime uf tlu firm 

sliould lu hoMoii td 1\ thi 1 ml nli sit b-^ir tlu. initials 

oftlicollut piitnei fh biiik i iinins honoured i chequi 

driwn In one piitn r without luiiw^ lUitiilli d b\ the othn 

will In liibli to tlu otlu 1 pii^nii loi the inion t of th 

c he qiie 

J or i lu jui I be \ 111 i i^ not ilway*' mcis 
sai> that llu diiwir should si^n it with hi i>wn hinds. 
It IS sufficient if the custonu.i uiiituus lu writtin 
tlu icon b\ anotlui juison uillun fd b\ him t do n Nor 
need a si^nituK ippciiatth foot of tlu clu lu^ It may 
appear in in\ jiait of rluclicji piovidid th. nit iition of 
ordt ling tlu pnnunt is made clear Mr Hulls of opinion 
that the following foiin i quite in oidt c “ 1 , fohn Styles, 
ordei >ou to piv ’ Hut in tlu ib^ciuu of an igicunent the 
bankei is not bound to honoui such chcqui ^ if tlicj do 
not bear tlu signatuics which hi i-i luihoiiscd to honoui 


\s rcgcaids 

The custamei and 
forged si,,ndlure 


tlu sciond point it should b» noted that a 
Iniikii Is bound to know the signatuu of his 
customei. Thcbinktr is ‘■upposi d to have 
specimen signituris of .ill his customeis 


so that he can compare the signatuu on the cheque with 


the specimen supplied to him. 'should he come to the 


conclusion that his diawci’s signature on a paiticular cheque 


differs from the specimen signature supplied, he should not 
honour it In case, however, the signature is forged and h'* 
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fails to detect the forgen he cannot debit his (ustomer's 
account «ith thi amount of the cheque, because lu hab no 
authorit} from his customci to part ith his funds Bhagwan- 
das V. Greet * There aic a fe>\ exctplious to this general lule- 
It by his conduct, the (ustomcr ctum s tin bankti to bclieic 
the sign'ituie to be genuine, the HtUi vvill b( Liititled to dibit 
th<^account of tht foiinci with the amount of the che(]U( paid. 
Thus suppo-.ing i chcjiu purportiiiL to be diiwnbvXis 
pti scnti d at hi^ 1) ink when In lnp})( n to be in the bank's 
otlice iiid the Icdgoi cliik fe' hn^ donbtfiil iboiit tin genuine- 
lus'iofhi'. MC^natiiu on tJie chfqui sliows it to Mi X and 
piwsitoihis Is lii inci tint it is tnuint. X will th(ub\ 
bi piecludid fioin deiuiiif. iftcrw luK tin enuituni s of hi*^ 
siMiatuK oi disputing th binl i > ii ht to debit hi> ircouiit 
with the amount of ih cln pi juid 1 hi is so c vi n if it 
doubtful wiuth I n gligmci <ui tin put of tlu custom r 
piior to the pa rntition of tin cln pn would pa elude hi*- 
a pudiating the iistiunniit <n tin pound of tin foipdsigni 
tua In order til it out i nl ts in is obluiisonii idei of tlu 
liidicial teiidonc} in such c is( wr ciU two instanci s on thr 
point — 

(1) In Let s Sa/JT/ufj / aundty Co Ltd- \ JiarUay 
heoan Co ,1 tin dia c tors of the sti iin 1 iiinclr> , tha e in 
number, bad ippointtd tin chan mins son as stcretaiy to 
the compan}. Tin > win twin Ih it this son had committed 
foigcry foui yen pa\iousl>, although since then he had 
apparently been laiiig a stiaight hfe Reposing confidence in 
him, the diiectoiT allowed him to keep the chciiuc book of the 
company in custody The sccietary forged the signature of 
one of tlic directors on a numbei of cheques puiporting to be 
drawn on behalf of the c onipany, and obtained pa} ment thereof 
fiom the compin>*s bankers Mr. Justice Kennedy held 
that the bank could not debit the amount of those foiged 


* (1904) ILR 31 Cal 249 


I 11906) 11 Com Cas 255 
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cheques to the compan}'b account, since theie had been no 
*»uch negligencf* on the companj’s part as would preclude its 
n covering fioin the bank the amount paid on the said cheques. 

(2) In I\Lpihgalla Rubber Lstates Ltd v. National Bank 
of India, iJd f tin -<)n^natuii s of the two directors of a 
rompin\ wck fnigtd h\ t!u compin)*s Sfcntiij on a number 
of lIk pies TIio t chi |U( wui paid fiom tht company's 
a( count riu lid foi^iiie loveicd a pi nod of ovrr two 
iroiith duiin^ vihich the dIrlclo^'^ had not (xamincdthe 
toiiipaii)’ pi hofA It n i luld thu tlu compiii} was 
I ntitli d In I Mwu th< iMount r)J thos foiled c Ik pies fiom 
till hiiik 

1 lit liouid I cusloihi i foiiH to know ofciforL,u\ alicady 
loinmittid 11 nlLin*^ in Ins binkti’s di biting 
lutni'ru 1 <n!t ount, 111(1 f 111 toiiifoini thi baiiki i until 

tlu ht < 1 ( h iiK isot u( OM !\ fiom thefoiger 
hiK bn I 111 ti^iicill) pu ludif d till ( Littonu 1 will be juci hided 
fiom dispjhiif g( niiiiu lu ol ll ‘'i^intuit ind claiimne the 
amount fioni tlu bink M htfi^it Hiitibh Lin/un Co.* 
This his bi( n luithei clucidiUd in i icctiit case ChcLfiwood 
Martins liauk , Oik Mi ( iii < iiwood h id an account with a 
blanch of tlu deftndaiit bink Somehow his wife aciiuiied 
his (luvpu book and for^^t d i uim> as 41 tht (pies. On 
(ijccnwoods* discovering tlu f u t slit ippc ihd to him not to 
inform the bank as he wa-. ctitain to t bick his money at 
lli( end of the litigation foi which she had used the 
monc) 111 aid of lur sistei. Dting idiictant “ to give his wife 
away'* ind taking hci upon htr woid he lefraincd from 
informing the bank I Itimatcl}, however, when the plaintiff’s 
wife asked him foi nion money, he refused it and tlueatencd 
h( i that lu was going to report the niittei to the bank which 
led his wife to commit suicide When he filed a suit against 

* (1909) i K B 1010 1 (1881) 6 App Cas 82 

} Ihe Manchester Guardian Commercial, 30ih July 1932 
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the bank he was relying on a recent decision that a banker is 
jtritna facie liable to a customer if he pays away the customer’s 
money on a forged cheque. Soon afterwards, however, it was 
decided that the customer also owes a corresponding duty to 
the bank to uic reasonable care in the drawing of cheques and 
if he through lii'^ negligence facilitates the perpetLation of the 
forger)” he mav be deprived of his remedy against the bank. 
On the othei hand the bank aNo cannot icly on th ( u^totnei’s 
delay in ca‘=;es wheie th^* bank itst If his bici. ^,»uilty of 
negligence which ha, rontiibutcil to tlu loss. In this Ctist' 
however, the plaintilf was piecluded bom his claim rigam-it the 
bank because hr d( laved discloaiig liis wife’s wiong*^ until b\ 
her death the bank hid lo-«t till opportunity of procieding 
against her. Should the rustomci learn of th( foig( r\ thioagli an 
acciedited agent of the Iitink, who asks tlit‘ ciistomei lo m.iin- 
tain silence in tlu* banker’s inu and th*' custoinei, in the 
belief that the agent is acting honestly in making tin leqacit, 
comidies, he wall not be guilt) of anv negligence. On the 
other hand if retjue^t made bv .in ofheer of the hank to the 
customet was such as would cieatein the mind of a j>erson of 
ordinary intelligence a su^jiicion as to its gcnuiiienes?, the 
customer should icjioiL th(‘ matter forthwith to the diiertoi- 
of the bank: Ogtlvic West Australian Mortgage and 
Agency Corporation, 


As a measuie against the' possible forgery some ol the 
banks have begun to issue requisition -ilips 
*«1«*^^**^^ of cu** duly numben d so as to indicate the name 
on requisition slips, of the customer to whom the cheque book 
contiiiiing the lequisition slip was issued. 
If the requisition slip is stolen and the customer’^ signature 
forged thereon by an ubiquitous thiel and the banker issues a 
cheque book thus facilitating the thief’s drawing cheques 
against the customer’s account the liability of loss thus caused 
will depend on the decision as to which of the two acted 


* (1896) App. Cas. 257. 
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negligently. If the customer, after having come to know of 
the loss of the slip had failed to leport the matter to his banker 
foi a considerable timi* or had abetted its being stolen, surely, 
hi will have no right to blame the bankci foi any negligence. 
If, howevei, the forgen was Mich as could be detected with 
KciNonablc care on thi part of the b.mkir, the loss will devolve 
r>ii him. 

When payment must be refused. 

Th(‘diil\ aswdl.i^ the ni'thoiih of thi banker to pay 
( hetjues dinwn upon bun is dcti riiuned 

(1) liythv o/piytmiit by 1 he customer, 

1.L . Upon HCiipl of llu customer's ms- 
Slapped die iiies i i 

tiuctioiis not to honoui tlu chi‘quL, not only 

mu-^t tin tiistoiiKi Jciide to ‘-toj) pnnient of a certain 
che<|uc but Ik must notify hi> bania i of tin-* intuition. The 
banker ina\ piostpom* honounu' i if he leeeives a 

telegram puipoitinp to come from hi^cu'^tomei instiucting him 
to stop payiTiuit of a cluqiu till it lonhnned by a duly 
signed h*tLei from the custonni. ()Uiiiwisi the bankei is not 
bound to accept an unaiitluMitic ited h k giam of this nature. 
S<»me bank-* la) down a l)yt-law that tlii\ would trv tOi»top the 
pa\ nieiit of the countcrni uuJed cIk ques l)ut according to French 
r.aw chc jues cannot be legalh slopped for an} leasons except 
loas oi theft. 

(2) Upon the rtceipt of a notice of a customer's death ,— 

Upon the death of the customer the title to 
Castomer’s death , , , i i i i , 

his bank balance passes to his legal represen¬ 
tative. If, however, the banker has not been notified of the 
death of his customer, he may honour a cheque drawn by that 
customer and debit hi.s account with the amount notwithstand¬ 
ing that payment has actually been made after the death of his 
customer. 
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(3) Hy it customer's insolvency. —Tlu bankci's right to 
pay cinque'- diav^n agdin^t a (iistonui’> 
Customer s insol account ceases is -oon as n coining order h is 
her II madt ag iinst tin c iistomt i, i • .iflt r I In 
banker has rtf cut d iiotict of an a\ail iblc aft if hinkiupUN 
having been cominitUd bv th ciistoniei 

4 ) i pon the iLLUpi of it noiitt of tlu v nuty oj it 
c/is/f 7//tr — Shmild tin i ustonn In conn 
lnsanit\ of the il)‘.oluh Iv in^ in or of an unsoun i ni nd, tin 
banker should not honour his cln jue'-, hut 
payment of i chujue di iwn it i tun whi n tin ( u t( nn i \\ 
capabK of actiiif^ latiou ill}, is \ did 


r ef.al order 


(5) /it garnishu or othu hgalordvi attuihing or othir- 
uisc dtLihu^ utth it ci/i»/oi;K/ s tnotuy in tfu 
ensW} of Hu hanker -Alh i erupt ot 
'iuch oidtrs the binkcr sh udl not honoui thujin s di inmi 
against the custonnr's inouiil 

When i hinkti dfiides not to honoui a chiqin lu 
should itturn «t with i slipgiving Ihi leisou 
fr»i the di->honoui Tin hinker itmirk 
on the dips art \er\ brii f Tin following 


Remarks 
cheques rctu ned 
unpaid 


abbn viations are generally usi d by them — 


(i) K D Refer to the Drawei. ” It is geiuidlly 
meant to convf) to the holder that lu should refei to the 
drawer for pivment, that is, the banker has not sulhcient 
funds at his disposal to honour the cheque. In Sterling 
Barclay's Bank Ltd* for the first time it was held that the 
letters R. D (Return to Drawer) constitute^ a libel involving 
the dishououiing of a cheque. This decision may enable 
private persons to claim damages for libel although so far it was 
not thought that the words ' return to drawer ' had any defa¬ 
matory meaning. 


The Accountant's Journal, September 1930, p 367. 
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(ii) N.S,—Not sufficient; ” N. E., “ No effects ’* and 
N.F. ’‘No Funds" are other abbreviations used for the same 
purpose, but the abbreviation, R. D. which is less definite than 
the Iasi three generally used. 

(iii) E. I. —“ Endoi'cement irregular :* when an endorhe- 
nient on a che''|iic iK)t in oidei as is the rase when the 
spelling of tlie p.iyoi‘'s name given on the face of a cheque 
differs from that of tli(‘ i ndor-^emeiit the che<]ue is returned 
^vlth thi'^ rciiiaik. 

(iv) Iv N. (' —" Jilffects not cleared. ” This means that 
the drawer has paid in rheqiu or bills which are in course of 
collection but tluii pioeoed*^ aic not av.iilabl(‘ for meeting the 
che'jue. 

(v) D. I).- “Drawer deci*ased:" when the banker 
heirs of the death of thi‘ rustoniei he should no longer pay 
cheques diawn by the deceased customci. 

(vi) The abbrv'viation W. & F. D/ stands for “ words 
and figures differ.” The general practice is not to use this 
abbreviation, but to \Mito the same fully. 

(vii) I). K. "Discharge ie<iuirt*d,” 

Toavoid .any lik( lihood of the abbreviations being mis¬ 
understood generally punted slips with a numbered list of full 
answers is used, and the banker simply gives the nunibt'r of 
the answer he wishes to make.l 

Banker as payer of domiciled bills. 

In an earlier part of this book we have slated that it is 
the duty of a banker to honour his customer's 
No le^al cheques provided he has funds available for 

the purpose. But in the case of the bills 
accepted by the customer and made payable by his banker, no 

• It is preferrable fo avoid tbcbc abbreviations and give the remarks lo 

(uU. 

1 See specimen in Appendix A, Form No 20. 
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such obligation auses It is, therefore, desirable that there 
should be iin agreement, express oi implied, to support the 
banker’s understanding to do this work for a paiticular 
customer. It must, however, be added that a hanker who has 
previously honoured hi customer’s acceptances cannot dis¬ 
continue to do so without gning due notice to his customer. 

Many of the ron idorations tu bt borne in mind in con¬ 
nection with tht payment of chcquis apply 
Points to be ron ccjualK to the payment of domiciled bills For 

sidered m lionoiir the hanker has to ste that the bill is 

ini' domiciled bilK 

in piopirfoiin, that it is dulv slimpcd.is 
due for pavmcnt and th it tlw mittiialaltcritionsif anv,an con- 
hrmed. Morro\er, as in the ease ol chetjuts, thi hankt i must 
obtain his customer’^ autlioiiU to part with his lunds, and he 
must sec that his customc i .luthoiitv is obtaintd by me ms of 
genuine acceptanci on bilN \\ hil in tin ci ( of cliequi s he 
has to make suie that th^ di.iwu s ^ignituit h genuine, m the 
ease of bills he must si'c that the iec( ptoi’s signatuie is not 
forged. In cithu ca-.t should tlu -.ignatiin. of his customer 
turn out tobt othei wise tbm nunu the banker cannot debit 
hib customer’s account euept m a rasi wher"* the customer is 
estopped from denying its gt nunu ness. However, if the 
drawer’s signatuie on a lull duly aeoujited by his customer and 
domiciled with his banker luiiis out to be forged the latter 
cannot be called uiionto reimburse the loss resulting therefrom, 
it is no part of the banker’s duty to see that the drawer’s 
signatures on such instruments are genuine. Nor is it possible 
for him to verify the drawci’s signatuie as he may not have 
had any dealings with him. l>ut even if he has had dealings 
with the di awei of a bill accepted by his customer, it is the 
duty of the acceptor and not of his banker to make sure that 
the signature of the drawer is genuine. Moreover, the banker 
also runs the risk of paying a bill bearing a forged endorsement. 
It is dear that the customer wishes the banker to make 
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payment of the bill to a person entitled to it. In case payment 
is made to a pcrbOii who has obtained title through a forged 
endorsement, the payment thu-^ made by the banker cannot be 
held to h.uc been made to a person entitled to receive it and 
therefore thr paying banker will not be entitled to debit his 
customu s M count with the arnount paid. Nor can he claim 
the pioluiion 'jveii to the paving banker in case of cheques 
b> Sic. ''5 of thi Negoti.iblc histriinii nts Act, 18S1. It 
followtill 11 top, tlhit the biinkti -should ask his customer to 
indcmriiU liiin ui n^.ped of foigid indoisMiunts if the former 
istohonoij t'li latUr’s acceptance'- w^ithout anv additional 
ri ik. 


14 



CHAPTER VII 


THE COLEECTlN(i EANKFR AND 
CUSTOMER’S VCCOUNT 


Hniinfi; con->idtrc(1 the of \ biiik( f i r of 

customer s cheques and hiJJs doiniciit d witli him, piopo l 
to exdmint his poMtion is tolhctoi of i JitrjiKind hiJJ-- on 
behalf of hij rustomcis. Of coursf ilnLedhirdJ\ bi intn- 
tiontd that a bankei dot s not confine hirn^^U to tin pcrfoi- 
mance of this function onh Lvcrv binktr ict-both is i 
pacing as well as a collecting banker. 

It mi> be Slid that theoreticall> Llicu is no legal 
obligition on a binker to eolUtt Lherjut*^ 
Collection of upon otlu r banks foi i custoipcr. 

cheques Hovn\er, aswe liavt notued m the second 

chapter the collection of c heques -ind bilb on behalf of r uslo- 
mers is an impoitant function of almo'-t e\ct\ modern bink, 
because it provides a facility which can Inidh b( dnpeiis>c.d 
with especialh m the case of crossed cht(ines Altliough a 
large part of this work is earned on tluough the bankei’s 
clearing houses >et it dots not affect his legal position as 
regards the collection of cheques. It is theicfore, necessary 
that in performing this function tht banker should be careful 
otherwise he may land himself in difficulties 

Before cons'dtniig the precautions w'hirh a banker as a 
collector of cheques should take it is necessary to distinguish 
between his position as a holder for value of these instruments 
and as his customer’s agent for collection. 


As 

value. 


It should be noticed that m the case of uncrossed or open 
cheques the banker occupies exactly the 
same position as any other person who so 
acquires them. If he has paid value for 


holder for 
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an open cheque he can be regarded as a holder for value. In 
case of a forged endorsement on an open cheque the collecting 
banker is liable to the true owner but has rights to recover 
only against the endorsers subsequent to the forgery. Thus 
if on account of having collected a cheque on which the last but 
one endorsement is forged. The banker has to refund its 
amount to the true owner he can only look to the last endorser, 
that is, his customer for compensating him. However, the 
loss shall have to be borne by the banker if he cannot fmd him. 
According to Sir John Paget" if there is no forgery of endorse¬ 
ment but the customer has either no title to the cheque dr his 
title is defective, the banker is a holder in due course with good 
independent title against all the prior parties on the cheque. 
It should also be remembered that there is nothing to prevent 
a banker from asstuting the same rights with regard to crossed 
cheques taken by him as holder for value by crediting them as 
cash or otherwise. The legal position of the collecting banker 
in the United States of America appears to be far from satis¬ 
factory. In Markovich v. American Exchange Irving Trust 
Co.,I it was held that a bank collecting a cheque on a forgery 
of the payee’s endorsement is liable to the payee for the 
amount of the cheque. The collecting bank was considered 
to be negligent by the court, because it failed to require 
identification when the cheque was presented ; nor did it ask 
for a responsible guaranty from the party presenting it as to 
,the genuineness of the payee’s endorsement. It relied too 
much on its depositor’s honesty. 

A banker while collecting a cheque for a customer cannot 
assert any right of a holder for value as he is 

As agent. 

not one. He has no better title than that of 
his customer. So if his customer has no title, the collecting 

” The Law of Banking by Sir John Paget, 3rd Edn., p. 289. 
t Municipal Court of the City of New York, 229, New York Supplement 
110. The Bankers’ Magazine, October 1928. 
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banker can have none. Thus a banker collecting for his 
customer a cheque belonging to another person can be sued 
for conversion, money had and received, if it is proved that he 
did not act in ‘ good faith ’ and * without negligence ' or if the 
cheque w^as not crossed before it came into his hands. 

Before the statutory protection w^as given to the collecting 
Position of a banker his position was far from enviable, 
collecting banker because as the payment for crossed cheques 
prior to the statu- could not be received at the counter by 
tory protection. persons other than bankers he had to be 
asked by his customers to collect such cheques. In acceding 
to his customers’ requests he had either to run the risk of 
being held liable to the true owner or to disappoint his custo¬ 
mers. Lindley J. speaking of Sec. 12 of the Crossed Cheques 
Act, lb76, said, “ Take the position of a collecting bank. The 
collecting bank receives from its customers crossed cheques, 
they must collect them, or leave them alone. They practically 
do collect them, then it comes to this. What is the consequence 
if they do collect and the customer who sends the cheque to 
them happens to have a bad title. It is to my mind a little hard 
that in any case a banker w'ho collects money for his customer 
should be liable for the money. I do not mean to say that as the 
law' stood before, the banker w'as not liable ; but it is a little 
hard and it appeared to me to be only reasonable at all events 
that the legislature should relieve bankers from some of the 
consequences which no amount of foresight could possibly 
prevent, and this by the term of the Sec. 12 is obviously wdiat 
was meant,”* It will be seen that just as it is not possible for 
the paying banker to know' w'hcthcr or not the indorsements 
on a cheque drawm upon him are genuine, similarly it is 
impossible for a collecting banker to know about the genuine¬ 
ness of the endorsements on the cheque given to him for 
collection. 


* The Negotiable Instruments Act by Messrs. K. Bhashyam andi 
K. Y. Adiga, 2nd Edn., p. 480. 
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See. 131 of the Negotiable Instruments Act, 1881, 
which corresponds to Sec. 82 of the Bills of 
Exchange Act, 1882, and which governs 
the protection given to tlie collecting banker 
in India runs a^ follows : 

“ A blinker who Im'j in good faith and without negligence, 
leeeived payment for a t ustoiner of a chei|u< crossed generally 
or .speei.illy to himself shall not, in case the tith' to the checiue 
proves dtdts'live, incui any liability to the true ovvnei of llie 
che<|ue by n ison only of having received such payment.” 

iMistly. It should lie noted rhat the statutorv’ psotcction 
gi\(Mi to the collecting banker can b»* cKim- 

( rosM-il iiiptiiie* ^ j nossed che(jues which term docT not 
onlv. , . , ,1 

nKlud-^' doruiiunls jiuijjorting to lie i lu‘'jiKS 

on A'hich diawoi^’ Mgnatnns Jie forg(‘d. The collecting 

banker can Llaim no piolcclion tn case of open rhennes 

probably on the ground tliat it is not ni'ccssarv tor holder 

to collect tlu'iii through i b.inker. It should also b« noticed 

that th( pioteetion can bi claimed only for clu'fjui - uosscd 

before they reach the b inker. If the cheque is crossed iftcr 

it has reached the hands of the collecting banker, Ik Cannot 

claim protection under Sec. 131 as such a cheepu is 

not regarded as a crossed cheque within the meaning 

of the words used in the said section. All chetjiie^ leci ived 

by bankers are usually crossed by them with a rubber r»tamp 

as a precaution against their being stolen and caslud. 

When collected by another banker they arc treated as cro-^sed 

but in case of theii collection by the banker crossing them 

statutory protection cannot be claimed. In England, bee. 95 

of the Bills of Exchange Act affords protection to the collecting 

banker against the true owner in the case of Dividend Warrants 

which can be crossed effectively. In India also it has been 

the practice of several Joint Stock Companies to issue their 

dividend warrants in the form of cheques which does not 
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lequire a dividend warrant to be stamped with 1 anna 
stamp if its amount is more than Ks. 20. It i^ open to doubt 
whether such instiumcnts can bt icgaided as cheque s in eases 
where the drawee is not a banker. Indian prictice, however, 
bears out the fact that I)i\idtnd Wairants rin be effectively 
crossed but whelhei the protection to the collecting binkei in 
the else of ciossid cheques extends to thise instiumi nts when 
crossed will depend u]jon the answci to thr c|uestioii whethei 
the'^c in'-trumints sdtlsf^ all the icqiiiicments of the definition 
of cheque given in an cirhti chapUi The piotcctieni extends 
also to cheques cm scd with the woids ‘not negeitiibli ’ 
Such 1 ciosbiiig In itself doe ^ not dcpint tin colh cting binl cr 
of lijs siatutor> piotcction 

S(ce^ndh, the piotcction cm be cliim(donl> foi those 
chcciuc*- which the banker collect i m 
^ igcnt ind not fur those collected is piinci- 
pal or in which he acquires personal 
interest. The distinction be tween colh cting a ehee|Uf ind 
holding it tor value was onguiall} dfUiniined bv the fict 
whah r ot not the biiikei pud c i h oi give ciedit to the 
custom* I foi its amount before collection In 1 nglind Innkcis 
were g* ner dl\ in the habit of cuditing then customers' 
account-) with the am luiils of sue h chi que s i cish eve n he foie 
the receipt of their proceed^ but the elefee t of this prac lice was 
bro ight home to them b) the ruling in the case of Capital and 
Countu^ Bank \ Gon/o/i* whuh apiit from the qin stion of 
the bankc i 'a liability to the true ow nc r laid dow n the following 
propositions I — 

1. That crediting as cash was equivalent to taking the 
cheque as transferee foi value. 

2. That it entitled the customer to draw against the 
cheque at once. 


* (1903) A C 240 


t Paget's Law of Banking, 3rd Edn , pp 321 322 
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3, That the banker was nevertheless entitled to debit 
the customer with the amount, in the event of the cheque being 
dishonoured, or the banker being made liable to the true 
owner. 

This rnlinfr, prejudicial to the b*inkers in England as it 

led to th(‘ passing of the Bills of E\- 

1 i* change Amendment (C^rosst'd Cheques) Act 

1 xrliangc. Amenil ^ . r i 

aieni \.t I 90 t). The operative part of this Act is 

rontaiiK'd in Sec. 1 which runs as follows:— 

“A l))n'. : ff C( ives pa\ ment of a ciossed cheque for a 
cu-»toin r the ni(\imng of Sec. iS2 of tlu‘ Bills of Exchange 

Act, ri )tiV'lh'.tiinding that he credits his customer’s 

nccoQiJl Avitli Th» amount of tin cheque' before receiving 
payment tin i' of. ' 

Tliu-> it will be clear that the position of the 
collecting bankei in Eiif’l.ind which was weakened by the 
Gordon CdiiC \\ i- rehabilitateil by the jiaising of the Amend¬ 
ment Act. IIoNVi\er, bankers in India failed to realise the 
effect <#f tin luling ruferit'd to above. Jtwas only in 1919 
that till .uillior of this !»ook drew theii attention to it at a 
public lectuie on “The fkinking Needs of India but it 
failed tc' awaK* ii them. Thus their position continued 
to Ik unsaii-faLiorv till 1922 when through the Indian 
Merch.iiiis’ t'liamUi he approached the Legislative Depart¬ 
ment of Ihi Cioxcinment of India which after inviting the 
opinions of the impoi tant Chambers of Commerce and othei 
public bodii s passed an Amendment Act on the lines of the 
English Crossed Cheques Act of 1906. A banker cannot be 
deemed to act a- a mere agent for collection when he docs 
anything which is not consistent with such agency. If he takes 
the cheque as an independent holder by way of negotiation, he 
cannot receive payment for a customer because he receives it 
for himself. For instance, if he gives cash for it at the counter 

The Banking Needs of India by M. L. Tannan (1919), p. 11. 
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he cannot claim the statutory protection hy reison of having 
collected it. However, by merely having stamped his own 
name across the cheque in the oidmarv cour-^e of bu'^iness a 
bankir cannot be said to have dealt with it is in ownei. 


Thiidl) 

On behalf of 
enstomer 

under Sc c. 


a hank must collect chcquis on b half of a 
customer. If a crossc A c lit pii i < ollectcd 
^ on behnlf of a pcison who not customer 
of the bink it cirmot li h protection 
131 of thi Ncgotiibli In *-i i n nt ^ct, 


1881. As to the question what constitute ci ^onai of 


a bank it is needle to go ovt r tht vi[round i -in it 1been 
thoroughly dealt with in t haptei II. 


Lastly, the rollertmg binkf 1 rin cl inn ition only 
if li( leecivc ‘ payment 11 i ^ futh ind 
Receive pa\ment without ne^li tore '* If th )id^ in ,ood 

wthoQtwshtenre fnth md Withoutncgli^ n wiitoirfer 
to the lecc ipt of moncN onl\ th \ would in 
the words of Sii John Piget be “nu^.it'jr' woise' than 
nugatory and i mire trip Howiver, thi\ iif i to ill the 
prcliminny opci itiuiis le idm, up to the leci ij) of tl piMnent. 
The first part of this conlition which u ti is t > ih t, )od faith 
docs not rcijuire an^ comment as in this bonk we hwt pic- 
sumed that bankei-^ act mgood futh It theicftii .thc'^ccond 
part which lefers to m^ligmce that m td bu co i^deo d. 


There has bci n considciablc diflertnce ol opinion as to 

wh It c oiistilutes IK gligc ne t foi th purposes 
Whal eoMtiliites plice it 'ihould be 

negligence ‘ 

noted that negligence in thi- -.ci tion h more or 

Jess artiflrial as there is no contractual rt lationship between 
the collecting banker and the true owner of the cheques thus 
giving rise to a duty on the part of thi forint i His duty is 
only to his own customer. However, this duty tow aids the 
true owner has been imposed by the statute law in the interests 
of the general public. Speaking generally, the banker must 
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exercise the same care and thought in the interests of the tiue 
owner of the cheque as a rea'^onable businessman would do in 
his own inUrests The extent ot this duty ma} be realised by 
the fict Ihit fiilurr to obtiin rcfciLncC' oi ktUis of iiitioduc- 
tion at tht tim of thi opening of i curunt k count in the 
iiami ofTpii on whoai titit to th flitquts colkcud turns 
out to b( (lffativ( hi be ii Ik Id to 'imount to n^gli- 
gcnc ui* Cl ill t) d« pn\L thi (illrtim^ binkir of the 
stituton PI ti ctioii lijdhroJt < C( \ Todd ^ Tin ibove 
MLW In li( (n it I 1 t jucstion d in Cow/i/f s of 

Taxation \ f SloNis/i aid Austmlian BauJ, LfdA 

when then l«ud Inj) ift i pcuntin )ut tint th ^v ud-of the 
sntion ii ‘ without IK licence icfiucsDivn it ’ iid ‘It 
Is not i \UL tioii of n h^iiiu in oj) inUu, in uc >iint, though 
the cifcuin tnn ^ t.c')in ctid with tlu p nin^ (f in icc »unt 
miy htd li^lit on th qut lion of wh th i thin w i*^ ncgli^ ncc 
in collutiii tin fh pic Jn pt d tin i inirk it is 
conlendc d tint the buikci his lob '>i ful m oj Limit ^ 
account if lu \ islu to cliiin tUutoii puuclion under 
Sc»i 1 lor chi |u cnlltrtcdl ii tlic 1 i ht (f thn’ iccount 


Instances 

nef^li^ence 


of 


Some phi i ot th^. duL\ n| th coll ctin biiikcr to the 
till owner i c '^t iblishcd b^ 1 gil dtcisions 
in 11 below md tilt c will help the 

reader to git in idci of thi pnciutions 
which T colKcting bankc I has to tike so is to ivoid being 
deprived of the statutory protection und i Sc. 1 >1 on the 
ground of negligence. 


of 


In the fiistphcc, it i to bi lemcmbiicd that it i the 
duty of a collecting banker to vciify endorse¬ 
ments on an order chc luc Tf a bankt i colit cts 
an order cheque with one or inoic iiregular 
endorsements he is held to be guilty of negligence In 
Bavtns Junior and Sims v. London and South Western Bank 


VenScition 

endoisemeol'i 


(1914) WTLR.433 


t (1920)A C 683 
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tht Court of Appial held that the collectinL; bankei was 
guilt> of nc^ligmct on the giound that he failed to detect the 
discrcpancv hetwtcn the name of the pajci and the endorse¬ 
ment nn till cliLijUL. 


men! 


In the ca'^e of a pci pin ’ tndoisciiient it has lH<-n held 
thit tht collecting bankei 1*^ i)Ut on inquiry 
Per pjo endorse- show^ th it he must examine the 

♦ ndor'^'t ments fjfssc/c* Co \ Cox IhoiliLis 
t‘-CVi.| Tht iLCtnt lulin^ on the point'.i l ms to bt slightly 
fa\nhi il)lt t) hinkL**-^. Ill Cnnnl>hii \ Phi London Joint 
Sloth Lan/, the liU Laid Stcindik, then Mi yustu t 
iVkfoid luld tint tin \\( rd ‘ p r pio ’ on i chtque did not 
put the hank upon iiiquin and the f ict th it tlu hinl did not 
make inquiiu> w no coinphtc tvidcmi of tin niv^hgcnce on 
the part of tlu lunk. Snniliil> it is no put of tlu duty of 
the colln-tiiiv, hinWi to si i that th conditions, if in>, to 
winch tlu duthorit} to sign w i*- -^ubjicthaM hi cn fulhlU d. 
Howevu, It must Ik -titid tint in tlu woids of lit rnaid 
CamjMon K C per pro loi tlu puipo-iC ul Sic lUis an 
ekmr'nt not to hi di it nded a , ‘tlu piocui ition signatuie 
at one shows \< uthat tlu position of tlu p i on is piotLssLdl> 
and compl tel\ i procui iti m poatioii 


If a ciossi-d cheiiuc pi\ ibl* to a coinpinv is sint to a 
,, ,, bdiikci for {oliiction foi the cudil of the 

Lilt lups pav ible r 

to V company nu pm lU afcouiit of the gcneial manager oi 

to 'c coiiecitd th( compaii> the colkcting bankei, if he 
^Ithr Itmqmnni to claim piotiction under bee. Ul 

the trcuii of iht „ ^ i. c 

accomtefinv C- should not (Olkct It without ^tisfying 

itsoJneer himbdf that the person on whose Ixhalf 

thecheiluc IS to be collected is duly authoriAd to uctive 


• (1900) 01 J70 
J (1913) 30 Time* L R p 99 


1 (1885) 53 L 1 N b 663 


s, Journal of the Institute of Bankers. May 1925, p 235 
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its payment.*^ On the same principle it amounts to negligence if 
a banker collects a cher[ue payable to a firm for the benefit of a 
partner’s account. Another illustration of this principle is the 
case ol chc'|U('s payable to olficials aiul their collection for the 
luneht of ihui piivate or personal accounts without satis- 
f.K loi \ ' \pkinaiioii. In Ross v, London County & Westminster 
Dunk,' I K I'l v\heti cliuiues payable to the order of an officer 
in cLat^^c nf uiu of the departments of the Paymaster-General 
of till Canadian Ovv I'.ca- Force*^ in his olfiei.il capacity were 
^tol« ii bv a cleik on wliose behalf they weie coll(x:tcd by a 
bank, th< I olle( ling bank having l>cuj sued tin ijiie'^tioii aio^e 
a.-> tt; wb. Lini 1)1 not the (herjue:, put tin bank on enijuiry, and 
it N\a' .in^^\( ud in the aJIiimative. In T/tc Midland Hank Ltd. 

Rahtlt and olhcrs\. Lord Tt riington who had a power of 
attoiiKN authorising him to diaw Lhe«iue^ on Lh« l»ankiug 
account of h\'^ client, one Kerkitt. at l)iiicla}'s Paiik for 
KeckittS chew ceitam chenues and paid them into 

his own account at tin Midland Ikink. Pccause Lord 
Ternngton was signing a-^ attoiiuy of Harold (i. Rcckitt, 
the Midland Dank had aniph‘ i videiieo that Teiiinglon w'as not 
Mgmng the clicciues on his own heliall. Still they failed to 
make anv <-n«|iiiries as to Ins authority to pay thc‘ chcsiues into 
his own fiLcount. This led to the floiisi' of Loids's decision 
that by making no in(|uiries the l),ink wms guilt> of negligence 
and so lost the protection afforded to it b} See. S2 of the Bills 
of Exchange Act, lvSS2, undi r w’hich a hanker who receives 
payment ol a crossed chccpie, foi a customer ‘ in good faith and 
w ithout n( gligcnce’ is prott cted. 

A^ another instance* of negligence on the part of a 
colkctnig hanker it may be mentioned that in a recent case 

* A. L Vnderweod Ltd. v. Bank of Liverpool i Martins, The Tiuaea,. 
January 31, 1924. 

1 (1919) 1 KB. 678. 

t The Manchester Guardian Oimmercial. 30tl\ July, 1932. 
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Samry & Co^ v. Lloyds Bank it was held in effect that a 
collecting banker’s failure to make enquiries before taking 
a bearer cheque drawn by a firm in favour of a third party 
and paid in by a person known to be an employee of the 
drawing firm, constitutes negligence on the part of the banker. 
This decision of the House of Lords has placed the collecting 
banker in a very disadvantageous position. No doubt, when 
the cheque is paid in at the branch where the person paying 
in keeps his account the bank can easily satisfy the requirement 
of the ruling. But when the cheque is paid in at one branch 
to be credited to an account kt‘pt at another the application 
■of the rule becomes a more difficult matter. The ruling also 
applies to cases where the person paying in is the wife of an 
^employee of the firm. 

The question as to whether the collecting banker should 

take into consideration the state of the 
State of cQstom- , , , . r 

er’s account Customer s account js not quite tree trom 

doubt. In Commissioners of Taxation v. 
English^ Scottish and Anstralian Bank Limited* an account 
was opened with £ 20 and the next day a cheque for £ 735-18-3 
payable to bearer was paid in for credit of the customer’s 
account. The Privy Council saw nothing in this to excite 
suspicion or possible enquiry. 


Having dealt with the position of the collecting banker in 

relation to the true owner of the che(iue we 
Collecting banker , ,, i r i i • 

and his customer. consider the question of the liabi¬ 

lity of the collecting banker to his customer. 
As his customer’s agent, the collecting banker is bound to 
show^ due diligence in the collection of cheques given to him. 
If he fails in this duty and his customer suffers a loss, the 
collecting banker will be required to make good that loss. For 
instance, if a banker to whom cheques have been given for 
collection fails to present them within a reasonable time by 


(1920) A.C. 683. 
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which term is meant at the latest the next working day 
after receipt of the cheque by the collecting banker, and 
the banker on whom they arc drawn fails, his customer 
will hold the collecting banker liable for the loss which he may 
suffer if the failed bank does not pay the full amount to its 
creditors. Similarly, the collecting banker should show 
due diligence in informing his customer about the dis¬ 
honoured cheque, so as to enable him to recover the 
amount from the parties liable on tfie same. General^ 
bankers prc'sent the cheques to be collected on the same 
day on which they are received or on the following working 
day if the two bankers, the collecting and paying, are in the 
same city. If they arc in two different cities the collect¬ 
ing hanker should send the cheques to his agent in the town 
where the particular branch of the drawee hank is, either on 
the same da\' on which he receives them or on the following 
working day. The .same rule applies to the notice of dishonour. 
Such a notice may be given by a personal communication such 
as by telephone altliough it is preferable to give it in writing. 
Notice by telegram would seem to be good, but it must be 
confirmed by a letter. 

Collection of Customers’ Bills. 

Although, strictly speaking, bankers arc not legally bound 

to collect bills for customers, no commercial 
No lej^al oblw- modern times can afford to refuse 

tion to collect bills. 

to render this service. This work is taken 
up by a lianker not only for the convenience of his clients, but 
also because it adds to his ow-n profits as he generally makes a 
charge for the collection of bills. Moreover, by offering this 
facility, a banker is likely to attract some new accounts as 
generally if an acceptor of a bill finds that a good many of 
his acceptances are lodged for collection with a particular 
bank he may regard it more convenient to open an account with 
that bank and make payments of his bills by cheques drawn. 
upon the same bank or by mere transfers in its books. 
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In collecting bills a banker has to satisfy himself that 
the title of the person for whom he collects 
them IS not defective as the statutory" pro¬ 
tection aff<«ded to the cfJlecting bankers by 
See. 1.^1 of the Negotiable Instruments Aetdoesnot extf'nd to 
bills. Thus it \m 11 be noticed that in tasc the title of the 
banker’s client to a bill collected for him bv the bank* r turns 
out to be defective, as would be the cas(‘ il ,in Liidorscinent 
on the bill happens to be a forged om, thi true o\vn'*i can 
claim the amount of the liill from the banker, wdio in tiiin ran 
look to his customer. 


In case the bill is not already accepted the luiiki i lias 
to pi (sent it for acceptance. Sec. of 
the Negotiable Instruments Art, liSSl, 
which govern' the presentment foi accep¬ 
tance runs as follows: - 


Picsentiuenl fo 
acceptance 


Sec. bl. “ A bill of exchange payable aftei sight ina'^t, if 
no time or plate is spccihed therein for piesentinent, be 
presented to the diawee thereof for ar('e[)tance, if he can. after 
reasonable se*arch, be found, by a person entitled to dcm.md 
acceptance, within a rea-.oiiablc time after it ib drawn, and in 
business-hours on a business-day. In default of such pieseiit- 
ment, no party thereto is liable thereon to the person m.ikiug 
such default.” 

“ If the drawee cannot after reasonable search, be found, 
the bill is dishonoured.” 


“ If the bill is directed to the draw'oe at a particular place 
it must be presented at that place ; and, if at the due date for 
presentment he cannot, after reasonable scarcli, be found there, 
the bill is dishonoured.” 

“ Where authorised by agreement or usage, a presentment 
through the post office by means of a registered letter is 
sufficient.” 
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Without the consent of his customer a banker must not 
commit the blunder of either agreeing to take a qualified 
acceptance or taking the dravice’s cheque and giving the bill 
to him as it would release the drawer and the endoi^ers of the 
bill. 


T’le-tentmi^nl foi 
aiteplance ^^bcn 
€ \rnsetl 


Uiescntineiit for arceptance is cxcu'^ed 
111 the followiiiu ra^e.^.— 


yu) Wlu‘ie the bill i-. prnableon (Umand. 

(b) When* thi* diawee i- either a fictitious person, 
d* ad, itwine, oi bankiupt, oi a ]»ei''Oii having 
no < ipacity to enttT into rontiarts by bills. 

(() \\'hei(‘ lu spill of u asonable diligence on the 
part of the bank* t ihc^ jjicsentmimt cannoi be 
I Ifecterl. 


(</) When although tlu M^ntment is not quite 
regular llu' diavvcc has n fusid t(» accept it on 
Mjm( other ground. 


Advanlai^ei. 

pre<>enliDeDl 


of 

for 


nccqUanc e 
carl) date 


at an 


Whether the banker holds an unacc^’plc d bill as a holder 
for value oi on behalf of his eustoinei, it is 
VI ry desirabli‘ that the same should be 
pr(*s< nftd foi acct'plancr as call) as pos^-ible, 
firstl) , because on the acceptance* of a bill 
an additional secuiity is given to the* bankt r 
inasmuch as the drawee until he accepts a bill is 
not at all liable on the same. Secondly, the bankei is 
expected to act in a mannci most beneficial to his customer’s 
interests. Thirdly, in case the bill is payable after the 
expiry of a certain period after sight, presentment for 
acceptance is necessary in older to fix the due dale of the 
bill and the sooner it is presented and accepted, the earlier 
will it mature. It is, therefore, the banker’s duty to exercise 
care and promptness in presenting the bill for accept¬ 
ance. In case the banker fails in this duty and thereby the 
customer suffers loss the banker will be held liable to his 
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customer. As to the period during which the bill after its 
receipt should be presented for acceptance it should be noted 
that f^cneiall) i bill is piLsuited foi acrcptancc either on the 
same da^ on whicli it rcc^uc i oj on the following uoiking 
day if tht. pluc at \^hicli i 1 i-» to be pa ( ntt J i \Mthm the 
aica of tilt lunkt 1 s cill Otliiiwisi tlu binkfr snid-. it to 
his 'll ent in the (it\ n in th iddrc s of lln di iwc i If the 
bald X hi'-noaecnt it th p’lr , tlu bill iii 15 I nt to tlu 

dn \ bv n ji‘^tt 11 d Htv\(\ i indiUiminin uhitis i 

red onible tim foi pn intincii^ foi icceptanet, ^ t 105 of the 
Ntf^ctiibk Iii'^tiiinicn^-. Kct I'-M 11 (pi u th it 1 nd should 
be h 1 to till nituu of lb bill, th 11 of th ti idr iiid 

thi f V t'' of tli( p irtu ul Li i In (X( ptioinl ci f uni-^t iiiei s 

wliLii piestiituunt c inn »t b midc within i 1 isc'mibli time, 

tht banker should mfoiin his dirnt or (oritspmf nt fiom 
whom the bill is rtamd 


It IS not nt ( sssrs tli it the irc ptiiict inu I b on th*^ 
fut of tlu bill ilthou^h n i ilK i1 j pul 

AccepLanu need ^ ^ ircept iiK as is the 

not ntces \iil ne 1 

oniUhct of t I tts with in i ndoisiniLiit should not be 

bill pior (did or followed b\ i i iitfs\ or 

othc litk ind putit 111 irl\ in c isc of bills j)i) iblt aftei sight 
the d ite of till prcsi ntm nt lot d< ( (j)t me t should alsc^ be idded 
to th^ icetptiiici. In ( isf of tlu dishonour of i bill b\ non- 
aceipnnceit is tlu dut\ of the Innkei to letuin it to the 
cust )inei In case of fouim bilh the bankei should have them 
protc stt d ot note d and i foini il piotest S( nt aftt i w uds * 


\\t shall now consider the duty of the banker with regard 
to the presentment of bills for pa>ment. 
PrestntDJcnt for Negotiable Instruments Act, 

paMn^nt 18 M, lays down — 

“ Promissory notes, bills of exchange and cheques must be 
presented for payment to the maker acceptor or drawee thereof 


For a speumeo of Protest see Appendix A, 1‘orm 3 
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respectively, by or on behalf of the holder as hereinafter 
provided. In default of such presentment the other parties 
thereto are not liable thereon to such holder.’' 

WhcK iiuthoriscd by ae^rcement or usage, a presentment 
through thf j»o t oilicc bv niLaiis of i registered letter is 
sufhriont.* 

rxcLpiiun “ Wh» u n proiniw>rv noti is |)a\able on 
dcnund tiid is not p ivibk it j spf cih( d pi ici no puscntmuit 
H ncrcs <1 ir^ orrhi tofhir^i tlu mikii tlitrcof. 


Urcs iitmint (t)i paA mentis not g( m i ilh nccr^sirj to 
r, I , . clnigc tin inik(r»»r uceptor on tin giuiind 

T)pct u\ icivi t tint in n tiK piincipal debtor. I iiluie to 

lilt niil(r or pn sMJl tlu bill to him mi’j llltct cost of 

the suit if tht dtfindant on tlu suit btinp 
fikd pu-, tlic iinount in ( oait 1 ir is the othn partU'* 
li ible fill tlu bill ir( conrenud piesciitincnt for pa) nii'iit of bills 
1 nec« s an except in the el'll c^f Ilundi'-and otlur instruments 
in oiuntal hnguage s \Nhicli lu gin incd in this nspi 1 1 b) loci) 
usages 


Prcsi ntinciit foi pa) ment should be midi b\ the holdti oi 
Ills luthorisi d agi nt during tlu usual busi 
When imi \iieip houis oil i working d ly at the drawee’s 

be*madr>^ business, if known, otherwise at his 

residence. In case of bills having two or 


more diawecs not in paitnership presentment must be made to 
all of th^m. When the drawee is dead picscntment should be 
made to his personal representative if he can be found. As in 
the case of presentment for acceptance presentment for pay¬ 
ment should be made within a reasonable time after the bill 
has matured. 

13 
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In the absence of instructions from their customers on 
N tn nd ro dishonour of inland bills collecting 

testmg^^ bankers do not generally get them noted, but 

when a foreign bill is dishonoured the 
banker must have it piotostid unless h(^ his b en asked hy his 
customei not to do so. 


Notice 

honour 


of dis 


Goneiallj/ when a bill is dishonound l)> non-pument the 
baiiki I wilt n he is ac ting ss In'. customcTs 
agent should ntuiii the bill to him In 
CISC thf bcinkd his discounted the bill and 
allowed his custoraci to draw its proceeds iu hould gi\e notice 
of dishonoui to one oi more of the })aitics h ibl« on the bill if 


he IS not *,uic of u<ov( ling tilt imount from his customer, 
Ilowevei, if tht fustoincr is good uioiigh foi ilu amount the 
banker should Ieturn thi bill to him and ^khlmt^»p*^ the 
amount of the bill plus interest ind other ch ii jes It is not 
netessai) that tht notice should b’ in wiitm^ but \trbil 
notices m sucli cises should not be chpcndtd upon is in the 
event of the nthei pTil> den\ing its rcc dpt moot aiH hate to 
be given iii suppoit of u ben a bill is k tu iml 't sdvts 
as fi notice, but it Is desiiabk that a sepai ib notu* hould 
be sent along with it. The banket should sei th it tin notice 
IS pioprrh addressed .ind posted 


PASS-BOOK. 

At this stage of oui discussion of the subjictiLis dcsuable 
to ronsulcr the position ol tlu pi-.s-book 
with regard to tin bankci and his customer. 
This IS ^ book m which the bankd kcep^ a luord of his 
customer's account for the lattei's use, and so called iKcausc 
it passes pel lodically between the banker ani Ills customer. 
Formerly it contained a copy of the customer's Icdgci iccount 
as it appeared m the banker's bcx>ks and was beaded thus : 


For a bpecimen of notice. Bee Appendix A, Form No 4. 
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/C. P. BASU Esquire, 

In a/c with 

The A. B. Bank, Ltd., 

Dalhoiisic Scjuarc, CalcuttcX 

7?r (>. 

])itr I PrirliL il i» K V Ix^ | Dite ' Pai ticiilars. Ks. A |P. 

iC32 I ' 19V 1 ' I 

] in I . To ^iiL cii^iion i J m, 1 .| by Baltinct. 1)/J .. 12111 

£u' men ]« ‘ lnp I i . 

of Mil Oijent , 

< Inh 10 0 0 3. . By i asli . ?75 2 0 

** I li I* K l» 2a7U| jj » , G B\ L'li (ollfticO 3010 0 0 

I M lit \iu I 

j No y ‘UiUj; I 

j Foe fjsl li 0 

i Mill in 1 111 Ltiti 

ll 11 «-•! I h iS 

ei 10(J , 10 Bychc(|ues '0'i5 1 

Th( al)o\^ (oim n jur^iMiti thi cu^om'^rs o c o ^ kt pt m 
the books <if th< huik oirl u(ordin;ly the itt'm^ of r i •pt'? 
bv the bank appuii on tlu cndit ^idi andthov'of j)i\ie iiL 
on the debit sidi of the account, llovce^ei, now-a-daw the 
pasi-books u td 1)> most of the liauks conl.iin cmtiieb as u lald 
be made by the ciisti'iiur m his book . In other woid-^. it is 
-i copy of the binkei'*! aecounl m hi ^ customers book'^ ind 
IS headed follows — 

A. B. Bank Ltd. m a/r with 
K. P. B4SI Esquire, 

and the debit and credit it( ms appear on the light and loft 
sides respective 1}, jubt the revt-rse of the form m which 
they are given above. This facilitates the customer's under¬ 
standing the state of hLs account. 

Introduction of loose-leaf ledgers and the use of account¬ 
ing machines have recently led some banks in western 
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countries to send statements of accounts to their customers 
daily or periodically as agreed upon. 

Sii John Paget speaking of the pass-book says, “ Its 
^ ^ proper function is to constitute a conclusive 

and unquestionable recoid of the transac¬ 
tions bct\\ten banker and customei and it should be rtcogm/ed 
as such ” In support of thi® Me\\ he citis Ikiayncs v. NoblL\ 
in which the Couit of Chancer> oidcred an imium into tht 
natuif and effect of the pass-book. Tin npoit to which 
reference at length IS madi in the jiidgnu nt sus that on 
deli\c r\ ('jf the pass-book to the cust anci ht “« xainiiK- it, and 
if then ippeais an> error oi onus-ion, bungs or -^uul- it back 
to bt rectified , or if not, his silcnu ii it t,aidi d .w an admission 
that the entries arc roircct.” llowivu, in vilw t)f se\ci il 
decisions cm the subject the It gal po-)ition in 1 upland is well 
as in India is fai from wli it is stated abo\t. 

In Ktpiigalla Rubber Lstahs Co. \ Kutwnal Bank of 
ludta Mr. Justice lJri> said that he knew of no aiilhoriU m 
Lngland foi the piopo iliori Ihit, when x pas^-bool is liken 
out ol the bank b> tht eustom i oi »> nt thikof Ins and 
leturntd without ohjution, th account bttwMn the hink 
and his (Ustomcr is ngaid»d as «-(ttltdb\ w hit h bc'kth an 
bound, lie added (p. 102^i), “A])ait fioin authont), one 
has onl\ to look »it the facts ot this cast to -jci how ab-.uid it 
would be to hold that tlu taking out of the pass-book and its 
return constituted a settled account.” 

In the United Stairs of Anuiin the point has been 
_ , ^ ]udicijl]y settled in a way faxourablc to th(‘ 

toeiammeluspass- banker. The picsidmg Judge while deli- 
booL tccociniieil in vi ling judgment in Mot nan \. United States 
^ ^ ^ Mortgage and Trust Co. said, “The 

* The Law ol Banking, 4th Edn , p. 294. 
t (1816) 1 Menavale 530, 535. 
t (1909) 2 KB. 1010 
$ (1913) 208 New York Uep. 218. 
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depositor who sends his pass-book to be written up and 
receives it back with his paid cheques as vouchers is 
bound to examine the pass-book and vouchers and to report to 
the bank without unreasonable delay any errors which may 
be discovered.” As to the negligence he said, “ Negligence 
in this case means the neglect to do those things dictated by 
ordinary business customs and prudence and fair dealing 
towards the bank which, if done, w'ould have prevented the 
wrong doing which resulted from the omission.” 


In order to understand the position clearly we propose to 

consider theeffects of entries made by mistake 

Lffect of entries r)ass-book to the credit of the customer 

in t.hcj pass-book. . r . i i i 

(Hid of the banker respectively. 


Entries favour¬ 
able to customer. 


As the entries in the pass-book are made by the banker 
or his agent, the pass-book record can be 
used a.s evidence against the banker, but 
this applies only to those entries which are 
unfavourable to the banker. In Akrokerri {Ailantic) Mines 
Ltd. Vm Economic Hank, it was held that, ” The pass-book 

.belong.s to the custoinei and the entries made in it by the 

bank are statements on which the customer is entitled to act.” 
But the banker may show that a certain entry was made 
erroneously, provided that the customer, relying upon the 
accuracy of the record, has not been adversely affected through 
the error, c.g., when an uncleared cheque is entered in the pass¬ 
book as cash, the banker can show' the real nature of the entry. 
If the banker has erroneously .shown a larger credit balance 
in the pass-book than is actually due to the customer 
who, relying upon the accuracy of the pass-book record, 
draws a cheque accordingly, the banker has no right 
to dishonour such a cheque. If he does so he may be 
held liable to pay damages for the wrongful dishonour of his 


* (1904) 2 K.B. 465. 
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customer's cheque.* In determining the question of fact, a 
great deal depends upon whether the customer was led through 
the erroneous entry to act m a manner m which he would 
otherwise not have acted 


It his been held* that i fictitious ciitrv m ide by a bank 
cmj)lo\te cannot be lelied up m by i cu->tomci who has not 
rcc( i^'d notice of the same or leltdso to alUi hi*^ position 
V le^; lids the clfict of utiusmidi in tin p L'-s-book to 
tht eiidit ol tlu binktr il i-^ jiut po sibU to 
dehne with full ronhdiiui tht c\tcnt to 
which th (u torn* i i boi id l)\ them, but 
recent ruliii{,s enibU ii to mil tlu lollowiUj^ 
ob^fivitioiis — 


I nt It f vovi 
able tu b ml ct 


W here the customer h i so icttd to reiiJei the entiles 
a -.tttlr J or stated account, incl jsf,uilt) of m(^hj^t nce m i ^aid 
to them and i i n suit the b inki r position lift c ted in i 
mannr disidv int igc ous to him piobibK th c iistcniu i will 
not bt allowed to dispute the iccuiu\ of th ntiii It is 
still doubtful what acts or omission on tli p n t of the r ustomi r 
arc tantamount to scttlcinrnt of iceoiint oi to mph^mce iii 
rcgiid tlififto Hut it IS Colt nil that thi i cript of the pass¬ 
book b) the c ustoiner showing the biimei clhi'^ iccount with 
OI without the cluijues honouied, ind the retinii of the pass¬ 
book to tht bulk b} him without tiking exception to the 
entry under dispute, does not constitute such negligence is will 
preclude his disputing the same In other words, the customer 
IS not bound to examine the enliits m his pass book and the 
banker upon receipt of the pass-book returned b\ hi*- customer 
without objection from time to time, is not entitled to infer 
that the latter has accepted thi entries as coriLCt Chattuton 
V. London and County Bank- 

* Holland v Munoliester and Livofpool District Banking Co, Ltd ^ 
(1909) 23 T L K 386 

t (1927) Bnitsh and North European Bank v Labestesn 

} (1891) Times (London) 21st January 
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As against a number of decisions on this point unfavour¬ 
able to the banker the foUowmg passage from the judgment 
given hy the majority in the Court of appeal in the case of 
Vaghano Bros, v Bank oj Ungland * is well worth noting. 

“TIku H an^ther point to b( coiisideied. The plaintiff 
from tinu to timi leceucd from the bank his pass-book, with 
(ntru debitin'* thi pme nts made, foi vhuh the bank sent 
tik bilK a^ ’ oiu Ik !>., which wui it taint d b> the plaintitf when 
hcKtiiMtl ^sitlioijt obj( (tion, till pi'^'^-book. It was contended 
th it tlii^ w a ttli mi nt of account bet wet n him and the bank, 
and that Ik li 11 'hi n guilts ol -iuch ut gligi.n( i with respect to 
tilt 1 \aniiiMii n t»f the vourhci*- i Wfiuldbist prevented him 
fiom beip (]’ s d fiom the ^t tilt inent of luouiit. But there 
vas no » viu m how whai, is bt Iwtin .i customei and his 
bankti,! tn iinplud t oiitiact a to ih m tth nu nt of atcount 
bj such 1 dt din^ with the [lass book, oi tlkit, having regard to 
th( ordinii i oni ol di ding Ik twee n a banker and his 
(ustomcis tlk pi iintiit h i<ldon» inv thing vs Inch c in heconsider- 
ed a ncgl ct oi In', duty to tin Innk oi negligence on his part.** 

This pas ig shows tint if tin buikcrs opciah to for- 
muLiU a nisioni ih Conit'. mis give It gal recognition to the 
lainc. Wh n tin c ist cittd abovi wtiit belou the House of 
Loids, Lord Hilsbui) ss n in tavoui of tin binkf*is and said, 
“ The false duciimt iits w< le paid, dul> debited to the customer, 
and dul} enteied m hn pass-book, and, so fai, as the banker 
could know Ol cnnjtrtuie, brought to his knowledge on every 
occasion upon whuh the payment was made and the bills were 
returned.” Vgain he sa\s, “ Was not the customci bound to 
know the contents of his own pass-book 

In no case is a banker justified in withholding from his 
customer an> amount received for his credit but omitted to be 
shown in his pas«^-book on the plea of acquiescence on the part 
of the customer. 


(1891) 23 Q.B.D. 243. 
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CloBing an aooonnt. 


DetermioiDfr 

factors. 


The following are the circumstances 
which necessitate a banker’s closing the 
account of his customer: — 


1. Notice given by the customer to the hanker of his 
intention to close the account. 

2. Death of the cu^^lomer. 

3. Notice of th(‘ customer’s insanit)' given to the 

banker. 


■4- Notice received by the banker ol the filing of bank¬ 
ruptcy petition against th(‘ customer, oi in the case of a 
company, of the passing of the winding-up oidei. 

5. Order of the Court, c.g., a (iarnishec Order. 

6. Notice received by the lianker of an assignment 
made by the customer of his credit balance. 

7. The bankruptcy of the customer oi lii|uidntion of 
the banking firm or compiany. 


Just as a customiT has the right to di-.eontinue liis dealings 

and close Ins account with a pai ticulnr banker, 
Kif^ht to close the , , , , • - i i i 

account. the latter also has the light to say whether or 

not h(‘ would like to continue to have a parti¬ 
cular person as his customer. A customer may close his account 
(1) if he is not agreeable to the terms such as late of inteiest 
and the bank charges, (2) if he cannot get such facilities as are 
offered to him by some other banker or (3) when his confidence 
in the bank is shaken. The bank may be unwilling to conti¬ 
nue to act as banker to a particular person cither bexause it 
finds that the person is no longer a desirable customer as he is 
convicted of forging cheques or bills or he is in the habit of 
drawing cheques without providing the necessary funds for 
meeting them or because his account is not a paying one.' 

* For a bhort method of the analysis of depositors' account, used by the 
Federal Reserve Bank of New York, see Appendix C. 
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Although a customer is generally not bound to give any 
special notice of his intention to close his 
account With a particulai bank the latter 
cannot do so without giving an adc^juate 
notice to the foiiner. The bank should honoiii rhe»]ues dr.iwn 
before the r(T( ipt of the notice b) tin rustomer if they satisfy 
the condition^ slated in tin eaiher part of this chapt( r. As to 
what Is an ad* ^lu.ite notice depends upoii the circ iinistancis of 
cac hcasc such astlu natuie of the business, etc. l^iospenty JJiL 
V. LloyJs liiinli The fact*' of the « a^-e wore as fiJlows 

Soon aftei the foiniation of the plaintdf compaii} the maiiagir 
of tlu dtfcndint 1> ink at the ^ ictoiia Stieet IWanch was 


.>p])iojchfd 'Mtli .1 \uw to the opcnin; of a hanlanc; ac( ount. 
The ‘'snowball" scheme I of iiisuianC' was e\phinc<f to him in 
detail, and, on beli.ilf of the defendant , In to open 

an account tin n and to iecei\« aj'plicntioiii Irom **ubsi iibcis 
to the plaintiff conipai^ and to allotat( tin ieoric\s icceued 
fioni tin rn in accotdance with tin lulcs (f tin plaintiff 
company. Onlcbiuan 1-1, J92>, i h tt( r was -.ent by the 
head inanagti ol tlu cl fondant’, to tlu‘plaiiults U lling them 


* (1021) 3‘J 1 u l< 57 j , 

I " On ni>nienl of / I 15‘ .i snb'.ciibpi lo ilit ‘On nit ' oaln ’e(e.\e a 
book tontcuninj? ttn rijipliidlinn (mnis % iba lur oiu \t I uh new subs¬ 
cribe! obi.iintLl tilt 1 t 'ubsciibti \ould lill u]m)ii( c llie ip^Mu u on 
foims ami thiuiiM> Ibc ‘line junte 1 be tii t iib^-inht-r \voQld i lus 
cirate .i * f innl^ of ubscnbtis teinid ‘ lU ctndinu llu m,i ainimj 
number (in theoi>) ol dt Lendints from die Ki lUb cnbei Viould be 
10,000,000 and 1 u h ' (U setndanI would bt i iilifiibii Uihodiurd b> the 
fira subsciibci, with llie lesult lh.it the l*-t ubanlKi \ ouJd he luditrd 
With 2s. commosion in respect ol cvcr\ oni ol Ins dtsterii itit» '* and eich 
of tue raembei‘ of the “ f.imilv " would himbeJf bcconif Inc orif,inalo’ of <i 
similar family. When the sum ol i8 umsistinj* oi thee coniniisoion'^ was 
placed to the subscribei s credit, that amount would be paid to llie inbuiance 
company associated wiili the plaintill company as the single premium loi a 
ten years' endowment as^mance of mfaiourot the sub'tcribei, ind 
the next /8 would secure a second /lO policy and •‘O on, but of the 35b. 
paid by a subscriber, 16s. would be ciedited to him towaifls p.umenl of the 
policy premiums, 145 . would be applied in paying the 2s commissions, .ind 
6s. would be paid to the plaintiff company for expenses and piofit." 
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that the defendants would cease to act as bankers to the 
plaintiffs after Maich 14. At the time of going to Court by the 
plaintiff there a sum of about £ 7,000 deposited to their 
credit. Jubtice McCardie, who gave the judgment had 
no douht that the manager of the defendant bank was fully 
a^^a^e of evtiy detail of the scheme and that he agned to 
oi)en tlu account v\ith a full knowledgi* of documents 
and of tlie collide of dealing and l^Li^inc'^- to bi‘ followed 
b\ the j)kiiutiif coinp.iny, Tlie hclieinc wa*^ Jaiiiiclied after 
the ojjlmhiu' of tlu baiil. rii count. At tlu time* vvIjlii the 
d( ff iidant-^ proj)OiLfl to dtwo th< account, there were 
sciitleiecl in NaiiouT luit*. of the woild, ii iuiml>(‘r of applic iti(»n 
foi ri]3 and pamphlet*' . iid iule>. of tlu* C(unp my, aiul tlio^i* rules 
prr\ided, with tlu* knowledge of Llo\dN Ihiuk, Hint th *moucya 
pa}ab]c iindu tlu -cheme, /.c, tlu 35 i. of CiU li subsniher 
should be paid into the Lloyds I kml:. Athe bank vvas to 
keep tht‘ tnoiu^sin a ceittiin w\ay, u})on ceitain arcount-> and 
to deal with them in a specified luamui, tt made itself a 
prominent and important e-sential ol thi* schc me. Having 
reguul to the knowk*dge and approval in the hi .t [ilace of 
Llo>ds fkiiiK of till-) scheme and having itgard to their know¬ 
ledge a-> ti* tlu‘ hii e\t'*iit to which the ciedit balance of 
tlu a)Tn]xii)\ was Intel wo\« n aith the ‘ snowball' schenic the 
bank’s notiet to clo-^e tlu plaintilfs',u count amnunted to a 
repudiation of the contiact. In the (^ouit’s opimun a month's 
notice by the defendant, to discontinue the account was not, 
in the ciicumstanrc of tlu* case, suflicient. 

Normally, if an account is closed by a banker upon receipt 
of a notice regarding the death of a customer, 
KiHiit 'o the the duly appointed legal leprcscntativc of 
credit balance lo latter is the proper person to whom the 

death. credit balance should be paid. No one else 

has any claim against the banker in respect 
thereof, unless it can be shown that the balance represents 
trust money to which the claimant is entitled or that in the 
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matter of that account the customer was really an agent of his 
principal, the claimant. With a \ieu to make the position 
clear wf give below some cases 

1. The plaintiff, who had bcin the fiUin bailiff of Lord 
!)• L 1 li, nft^ I Ins cmplox ment in that capacit) had cca-icd or 
bun Tnoiiiiud, ic'^tmd i rhequt foi L ISO in iia>ment for 
wlu il which lu hul old on .iccount of hi^ employer while 
»KtiP{ i hiihif LcnlDt L’KIi wioU insti iiclint, tht bmker 
lu lu 1dt biJiriu of * 12Sfoi his own ircimnl It was held 
tbit tlu pliintill (ould He * i tie sum and tli it Lord l)c 
J-1 1 hii 1 ) lam i (KpLi * 

- Ill tlif L 1 < or c oioiitifL Ajutfsotst 

LiihJi n iU d Bui^thiin liifttl tli jJ iiiiulis h id piovid* d 
moiiLj 1 )i vr)il 111 till 11 mm in Ih i/il 1 >\ iciniltanci ^ sent 
to th Ijuiidon ind ini/il in 1 ml tli d f( nd iiUs, foi the 
pliintih 1 (oiiiit, U]jfni wluch i p i in whom tin hiiik knew 
to bi till! cf,(.nLwist( di iw for i mic\ putpn r I'hintiffb 
dissoh d th It a|.(nt> mil u uu 1 d tin h ml to Innuoiti the 
laliiui Mndin^ to tliL ciulit (iLluii icr )iii t M uiotlii r of 
then unit riic l)inl iifucd mil pi iiutiHs clumed the 
ainoimt Judf^nunl wa^. {.i\<n in | Iniitilf fi\oui, 

Tlu lunku should ikiniiul p c iiiclioii ol tlii piobaU or 

J( til IS of id null ti itam whith will specify 

To tnnml ib( ptison to w h<m lu i m sdiK pay the 

pioduciiin r i lo I, of thi duiisid custoim I in his 

bate c f iti o( 

idmini t linn hand--. i'> the baJincc standing to 

the tiedit of th( diseased customer lo one 
of tlu sLsci il cxccutoi or lanuiiistratois, th< banker is 
di^ch *»gcd. 

\ sol-olf must be in the form of a cross-claini foi a 
liquidated amount and it can be pleaded only 
in icbpcctot «i liquidated claim. Both the 
claim and the set-off must be mutual debts due from and to the 

t (19111 J KB 1024 


* (1850) 9CB. 509 



236 


BANKING LAW AND PRACTICE IN INDIA. 


same parties under the same right. A claim by a person in a 
representive capacity cannot be setoff against a pcisonal claim, 
A claims Rs. 500 as the balance due to him from his 
banker, but as trustee of B, A owes to the banker Rs. 300. 
Here no set-off can be claimed by the banker. Lven a claim 
againi^t the estate of a deceased cu*-turner cannot be -.t‘t off 
against a debt which was due to the customer from In-, banker 
during the former’s life-time. Whether the account-, an with 
one or more ofiices of the banker it not affect the position 
in any way. 

Recovery of Money paid by Mistake 

Before* closing tins chapter it will not bt out of place to 
■consider the question nf money paid b\ mistake. It niav be 
stated at tbe outlet that the law with regard to it r in b.udly 
be said to be in a settled or a well-defined condition. If a 


banker sometimes makes a payment by mistake hi nitui.illy 
desires to rectify the rni-tike and recover the amount if 
possible. As to w’hat cirruni''tanres preclude \\\* tight of 
recovery does not seem to be ck ai as far as tin ludginents 
given in decided cases go. IlovMwei, c eitain g( m ral principles 
which deter mint* w'helhei or not numt'y paid by mistake is 
recoverable are given b^*low':— 

Firstly, it should be noted that if a peison o ceiving 
payment is aware of the fat t that Ik i- not 


Monev recei veci 
wttla fi(h recover¬ 
able. 


entitled to the sarnt* the bankei s right to 
claim the amount from him is indisputable. 
On the otliLM* hand, if the person receiving 


the money acts haua fuk and the banker does not come to 


know of the mistake until the rccipienl’.s position is altered the 


banker will not be entitled to recover. 


Secondly, the mistake under which the mone> has been 


Mistake to be of 
fact. 


paid must be one of fact and not of general 
]aw, so as to entitle the banker to recover 
the same. For instance, if money due to 


Kishori Lai has been paid to Prag Nath the mistake underlying 
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the pa>mcnt is one of fact and therefore the amount is 
rccovcrible. On the other hind, it a person happens to pay a 
debt in if^noriincc of the law of limit ition, the money thus paid 
cannot bt recovered In Holt \ Matkham^ 1923 , where 
Mcssi*- Holt Co, the Arim \sLnts overpaid ^ 744 into 
dtfindints account owin^ to i misappiLhcnsion icgarding 
u it nil ^v 1 otiirc oid i it w i held tint the pi>ment was not 
mid owin^ to I mi tilt of fit I Ilowevfr, according to 
hid 1 I loii', tht mi til ( s( (ms h ingaidcd om of reil 
fict \\ li 11 thtn 1 1 mi til col lut nnd liw, iccoidin^ to 
\\ nuht ] th< muiid i not ucmdihU unit it can be 
pin\td tl M it V th ini tah of f icl wIiilIi hd the phintiff 

to ruf !■ till ji^m 111 lIo\\t\(i, tin Undmej Ltmsiobc 

tow ud i hU 1 il M w lint 1 niistikc of f ict is such as ilinost 

UK ludi i nil id qiie iinti of fut mi liw 

Til I Ih tlu mist ik( mu t b b twi n th pirt\ piling 
iiid th pait\ I diMiu moih\ Thus when 
III ini til li 1 tvM n th bmkii and his 
(iistoin 1 It tin di w(i of tin clu ^uc, thf 
biiiud c iniitiKoiii inou > p id b\ mi-tike 
t) Lu 11111 (dll II d 1 loiuistinci if a 
bill! I i\ uiisii ulin till bilincf it lhi (iiditof hi custom 
d Id ut j)i}T I thdjUf incl ifltrwiids disco\ds the 
mi til Mif build c innot i co\d the inoiu\ from the 
n cipi ut ^ ( n if tlu I list ik( is dis( o\u cd imnu di iti \\ ifter the 
moijt \ 1 hindid md Ixfoii tlu ucipunt has left the puniisi s 
No lecovi IN of inone\ jiaid by mistake is 
permitted in the following cases — 

1 Whin it Is pud on a negotiable instrument 
J. \\ hen the mom v was pud to, and received b\ the 
payee not as a pnne ipal but as an igcnt and the agent had 

* Homt and Colontal Insurance Co v London Guarantee ^ Aco Co, 
34 Com Cases, 163 

t Hofne and Colontal Insurance Co, v London Guarantee and Acc, Co. 
34 Com. Cases 163 


Ml n Lilt 
Mctn t 

I i in t ( 

1 s I l t n 

in jni 
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paid the money over to the principal or otherwise materially 
prejudiced his position by relying on the payment before he 
received notice of the mistake. 

As far as Iht' first point i^^ conD*rned the judgment in 
Cocks V. Masierman enunriated tlj(' princi- 

Payment on that the holder of a bilJ IS I'lititled to 

negotiable m^tru , ■ , . , 

know on the day on winch it becomes due, 

whethtM It will hi honouicd oi dishonoured 

and that il he receives the money and i*- allowed to kc ep it during 

the whole of that day the paity who paid it cannot re( ov(m 

it. In Loudon and River P/atc Bank v. Bank of i^iwrl^ooi] 

Mathew J. expre-^sed the \iew that inonev paid on a lU'goiia- 

ble instrument to an iniioM nt holder could not b • !»‘Com uvl 

if he had kept the inoiiej for su( h a period that hi-> finanml 

position might lie affeettd m case he is nvjuired to o fund lh»‘ 

same. The piinci[il(* underlying the deciMon wm-> the light 

of the holdei of bill to know di’hnit'*ly llu tfU(* of the bill when 

due. The iiioik v wj-* laid to be not lecoverribl' in 'piu^ 

of the fart that tie re was nc* < vidence of negligenci on the* 

part of the plaintilfs. A', apain'-t thi ^iew' the Privy rouncil 

in Imperial Bank of Canada v. Bank of //tr/;rf//o//; lield that 

the money paid uiidCl mistike for a ( he.jue was lecovciablc 

although the notice w'as given to the dcfendanl bank on the 

following day. The chief ground on w'hicli this decision was 1) ised 

was that the defendant bank was not in any way prejudiced 

in the recovery of money fioin its cu.^tomei by the delay made 

in sending the notice. However it apiienr- that the principle 

underlying the decision in Cocks v. Mastennan is sound and 

therefore it has been upheld in later decisions on the point. 

In Raghunath Riihkaran v. The Imperial Bank of hidia^^ 
the plaintiffs who had by mistake accepted a huridi which was 

* (1829) 9 0. & C. 902. 
f (1903) A.C. 49. 
t (1896) 1 Q.B. 7. 
i (1925) 27 B.L.R. 1229. 
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not drawn upon them and had in the usual course paid the 
amount to the defendant, on discovering the mistake about a 
year later claimed the amount from the bank. The Ilombay 
High Court while upholding the judgment of the Chief Judge 
of the Small ('aubt*'* ('ourt c)bserv#‘d that the fart that the 
plaintiffs arctph'd the position as diawcos of the hundi, 
rstablishrd foi the imir heim^ mutual ulitionship between 
thiinsolves aiifl thr hank which fM*>t upon them the dut\ to 
infoiin thr hank within .t reasonabk* time that they had 
'icce])ted th.it portion under a mistake of firt. 

It should hf' noted that this cxcrption to the general rule 
Ev.-|.tioD .loc fKfrdinf; thr rrrovrn of monrv paid by 
not*^\tonfI iiiiDM t(l mistake dois not (Mend to casub wheic 
andmhfi non ne II t^itlif r the instruiiK nt does not possess the 

liable instiHint ni. characteristic ol iiegntiahilit> oi where the 

material eleiiiont supposed to he ginuine turns out to 
b(‘ a forged one. TIiut the evi'^terice of a forg(‘d signatme 
wle tliei (d the diawer oi ciidoi^i-i on a hill oi cheipie 
IS a niistaki'(d fad hi twin n the ptr,i)n i)‘i> mg the money 
and the prison who pn^ent-i tin in^trunient and receives 
payment. Thu-^ if ihe diawei*' signatme on a (heipie 
turns out to be forged .ind if then- b(* no endorsement such in 
instrument cannot he regarded as n lu^goti.ible one. Howeier, 
a document which is originally a sham a-^ would b'‘ the case 
with a cheque bfMiing forgi'iy of tin- drawer’s signatme can 
b(-*coine a negotiable indrument at any rate hv estoppi 1 when 
a person can acquiu -.ome right in it. For instance, if the 
chefjue referred to above is tiansfi-rred by the payee t(j a third 
person the latter can tiwit it as a negotialde instrument as far 
as the former is coneeriK^d and therefore the riglit to recover 
w'ill not apply to such an instrument. How'ev('r, in case w here 
the instillment is a mere sham it may be asked whether there 
is any exception to the rule where the payment is made b} the 
banker relying upon his customer’s signature. The practical 
utility of this question is doubtful as either generally such 
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iiibtruments bear some endorsement or if the payment is made 
to the friudalcnt part} who would not, c\en if found, be worth 
the banker s while to proceed against. Although as between 
a banker and his customer the former is bound to know the 
signatuie of tht latter it docs not mean that th( pi}mg banker 
owes an} suchdut} to llu holdci of i ehc(]Ufc However, in 
casC'^ of ^ro-istareli ssne^ on the put of the b iiikt i is b( tween 
him ind the per-^on who h n i\f d the pi\ m* nt tht rein it 
would be unfm to illow tin Iniiktr to recovtr th monr\ pud 
h\ him Foi in->tT.nc if the u is n Wnn^ dissimiluit\ bet 
wc^n the miiturt on tht clutjuf ind tht sp nintn sign ituu 
supplied to tlu bink i the f) inker s f niuit to romp ir tin two 
sign tuics Is considt I' i i di[)iitiiu from otdin Lr\ put tut ind 
there fou lu c innot b( illow cd toncovti tlu iinount Kciiied 
b\ <in mneetnt ptison 

The other e\teplion t<j tlu ml niidin th i (0\ei\ of 
tht rnoniN is fiiiU «-niipl( If the mom} 
tirn*^ has ht 111 mnoe ntl itctned In in igtnt 

whe hid 1)1 foie iiolKt of Ih niistakt 
pud it o\fi to hi piinci|)il fi otlurwi ni it iiall\ ind 
iri( vof ibl\ ilt(i(d hi j )0 ition the rt c mtix fioni the igcnt 
ram (t be allow d 


W I ( llitr n jru \ 
rt(ei\L 1 as prmci 
pal or t nt 


The hist pit tion to ht lonidiud in uc h e ist s 

w futile I the inoiun h is been iceti\cd )s an 
igtnl oi piimipil riu nine fict thitb} t 
piMiifjit of money into a bink foi tht 
cudit of a cei*^ 11 n customer the bank had 
undcitiken to honoui that eustomer’s cheque is not held 
to be a vilid deb nee to a elaim for leeover} by the 
party who had paid the money to the bank bv mistake. In 
Khtnuo/t V. Dunlop Rubber Co. one Mr. llrandt served 
Dunlop Rubber Co., with a notice that Mr. Kramnsch had 
assigned to him £ 3,000 which the Dunlop Rubber Company 


(1907) 23TLR 696 
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ov\ed to Kramriscb who also directed the Dunlop Rubber 
Co. to paj the money to Mr. Brandt The company 
had a previous general Older from Kramiisch to pay money 
due to him to Kleinworts who ^^ere imancing him in \anous 
tlanb^ctlons Thf compin\ through the miutekc of one of their 
office i( tin on tlu giiieril in-^ti iif tions of Kr imiisch paid 
th amount of ^ j 000 bv cheque to Klein worts Brandt filed 

i •suit ig iinst th comp iny foi tlu issq ni d debt ind obt lined 
|uJ^m« nt in hi fnoiu Th ualUi Dunlop brought a suit 
unst 1\1 iiiwo N ini * 3 000 pud tothnnbv mislikeof fact 
t)ne of tlu no t im[iortiiit point's it i-ssui in the ca-st 
w i wh til kl iiiwrutshul i (civid tlu money is igcnts for 
ki iinusch (i i ))iiiiii)ils Thi ( ouit lidtl th it m ucciMiig 
mL)m\ hUinw ut-s hil ifUd i-spiineipil ind then foie they 
\ I h hi toupiv 11 k tolio Mii^ 1 nn ksofLoie’ A^tkiiison 
who i(\uvM(lth piLMon Otc on the point ni iLl the 

po ition juiti el u — 


‘ \\ h it( \ 1 m L\ in (i I be c po ition of tlu defe ndint in 
111 aetion In ought to k r ovii n ni \ ]jud to him in nnst ik( of 
[ ict he will b liibk to I fund it il It b t^tibli'slud tint hr 
dt lit is pinicipil with tlu prison who piul it to him 
Whithei n will b hibl if h dt dt i in i^enl with sUch i 
pci on \M 1 (1 p lui on tin wh th i b fore the inistiki wa-» 
diseo\ei<el i piielcn i th inniu \ h reccind to the priti- 
cipiloi Lttle 1 lu h ucoimt with llu luincipil as amounts 
to piym 111, oi did something which so prejudiced his 
position that it would be inequitabb to lequirc him to 
refund 

It IS quite clear from the extract given above that if the 
defendants had reccncd the money as agents and had done 
something to prejudice their position, the judgment would 
not have been given against them. 

10 
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It must also be noted that a banker to whom money is 


paid by mistake cannot set up a lien or 
claim a set-off which he can otherwise do 
against his own customer, even where the 
money is paid to the bankci as an agent for 
that customer. Lien can only extend to the 
customer’s money or securities but not to the money which is 
paid by u mistake of fact by a third piTSon as it belongs to 


No lien or claim 
for a set-off when 
monev is paid by 
mistake by a third 
person. 


him and not to the customer. 



( lUPTER VIII 


I MPLOYMENT OF FUNDS. 

\\ h i\ ) 1 11 Lon mid out ittLiition mimlv to ‘-iich 
1 unctionol th hiiiMi i^cniblt him to obtain fund'i We 
^-hill th icfoi now pioc id to coriaid r prmcipk^ of law \nd 
[u irtii p iLiinin 1 ') ill nplojmint of his funds. 

D foi (Jiahng with tht diftirmt iorm^ in which the 
banker s funds in em}))o>id profit ibl} it will not be out of 
olacc to coiisidi I tht piiipn'>e-> foi which binks keep then 
rescivt s iiid thi toiisideiatioiis povi ruing the size of these 
reserves. 

Fiom till pipcedmg chipters it mu t hi\t b-*en clear that 
till liibilities of a hanker in India aie largely 
HI the foi m of deposits piyable afUr the 
expiry of a fixed period and those payable on demand In 
addition to the funds letjuiicd foi meeting these demands 
bankers have to keep funds for meeting the icquirements of 
their customi rs who may want accommod ition either m one 
form or anothci. It is therefoie necessary for a banker to keep 
both m his own \aults as well as with his bank—generally the 
central bank of the countly—:>uch amounts as he may consider 
sufficient for his day-to-day requirements. These funds are 
known as Cash Reserve and are regarded as his hrst line of 
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defence in time of trouble. The following table shows the 
bankers* balances with the Imperial Bank of India (In lakhs):— 
" ■ T- ^ 1 ' 


Date. 


Exchan^re Banks 


Indian Joint 
Stoclt Banks 


I 


31st March, 19i8 

1 Ks 

3,20 

' Rs. 

SI 

30th beptembei, 19Jb 

lih 

1 

3,71 

Ks 

1.12 

3lsi Match, 1929 

1 li- 

3 28 

K 

81 

30th September, 1929 

K 

2.02 

k 

‘10 

31^1 March, 1930 

Ks 

1 8^ 

1 K 

81 

JOth ^cpteriibcr, 1930 

. Rs. 

1,88 

i Kr. 

J.O') 


Tlu M/e ol lh<‘Cash Kc*bLi\e is di tciinii'etl I>\ the caic, 

foil bight, and exrjeiu m e ol tht hdiikcr and 
Demands that i an i r , i . i i . 

be foreseen llminb. It would lx not 

only difficult but almost impo^-iblc to lay 
down any hard and last rulfb to thr pircentagr tins item 
should bear to the banki'r’s habilitii b to the public bt cause not 
onl} may the amount of cish u «|uil( d b\ tlu bankoi \ ii} from 
time to tim^ but also the iietdi of dilft‘o iit ( u doiTit rs at tlu' 
same lirnt ina> ditlrr. Newitlndu-s, tlu i» .lo n it.iin duiiaiuK 
wdiich thf bankei can fon-sii. A baiikt i b\ looking 
at thr i M J deposit and bill> payable diaiics can easily know 
the ma\iniuiii amount that may b*' rerjuiied foi meeting ihest 
demand". A^ regards the fixed deposit-, niatuiing duiing a 
particular week oi month, he may not be suie wdiat [icrcentage 
W'ill be withdraw'n on maturity but in the abs(*iice of any 
special leason for the loss of public coiifidemce in the bank, 
most of them may be expected to be rcnewc'd. Jn this respect 
the banker’s experience will be his best guide. However if the 
banks of the same status or government rais(‘ their rates of 
interest on short term borrowings, fixed deposits of a banker 
may be affected unless he also agrees to offer higher rates. For 
instance as a result of the issue of Postal Cash Certificates 
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tjiving a yield of G per cont.* fioe of income-tax, Government 
have attracted a fairly large amount of mono>, a portion of 
which would othci wise have flown into the vaults of the bankb. 
bimilaiU the issui of Tieasiu} Ihll'i yjf'lding allractivi rates 
of inhnist cannot hut divert funds fioin banks to the govein- 
nuiil. \ iin, sonit of ihc d mands an more oi les'^ iLgiilar. 

1 01 example i banK( j in Lnt^lind knows tint on (\ei\ Satui- 
d rv hi (intonn i-, who < iiiploN hhour, nejune itiin uiUs of 
rioiH' f )i ih f)iMnntnf wai»es. Smiilail^ in Lidp wheie 
laldiii ind i e in n^nillt pud onct i month d nn'id for 

funds fo« Pi h pp p nt Muialh in thr' lirstwickf»l tv ry 
month nil lu innn oi 1 - K(uiiUi\ uo’Ld. Tti^r aie 

vcitun < •‘h 1 p nolle i! 1 mmd'. ioi winch tht bmk r iie 
nsuill> pi [»iud I oi i iiu} h liiiikM in Lii^lind i now 
1 )( (on Ir 11 lliat tli( \ li iv( U \\ outlii^L aim. uin a ish 

bclon tn liink lloiidn in \\] \ t aiul llu C hn^tn'* }i)ida>s 
m Ihctinhi lilt ittinpul cl InJii, hinktr- h ivi ^ iv'et 
a dLiiiand ioi r i li ]ii t l> fun tlu Diwili rn im[u)'tint 
lliiicUi k U\ II ind the \ \ u s d i\ of InJm ’'ii eirsS 

onnijiiiiitv )m( tirn it i dso uringtd with u t untis 

keepiii^ hi l)*ilinc« thit Ih \ should iiifonn tliui luakois 
bcionhind if tin \ wi li ') withdr iw a^ <i tun r ant', 

oxcM diiiv^ I upi con 1 tkh )i o. 

Important Factors affecting Cash Reserve 

\\ itli Ji ^ Lid to oth( i dc'mauds we ^^ivc bLlow ilic priiiri- 
pal tiic unistaiues whuh inihuiitc the receive leiiuuLintnts. 

I. In a kiieril w i) it inav be said that the amount 
Habits nf tin lescivc leijuiied by a bank depends upon 
customers anil nn i the habits of the customers and thi bu'-iiiess 
ness conditions in conditions m the locality which the b ink is 
the locality serving. Thus, iii a manufacturing and 

commercial community when exchanges iiie numerous and 

* Kedutccl to 5} per cent, from 1st beptember» 1932 and to 4^ pei centp 
iroffl the 3rd January, 1933. 



246 


BANKING LAW AND PRACTICE IK INDIA. 


rapid it might be necessary to maintain a relatively larger 
reserve than that in an agricultural community among the 
members of which the exchanges are less frequent. It 
is for this reason that the reserve requirements under the 
Federal Reserve Act, 1913, difiFer for banks in the different 
classes of cities and towns.* On the other hand, in an agricul¬ 
tural country like India the demand for currency during the 
busy season for financing certain crops may be so large as to 
require the maintenance of a larger reserve than at other times. 


II. Where the cheque currency is popular the need for 

hand to hand currency is less and conse- 
Use of cheque smaller reserves \\ ill suffice, because 

payments for these cheques will to a very 
large extent be made by transfer entrie.s in the books of the 
bank. For example, if Mr. G. W. Katrak draws a cheque in 
favour of Mr. R. N. Desai and in case both of them are 
customers of one and the same bank no cash will be required 
for the purpose of honouring Mr. Katrak’s cheque. Even if 
they happen to be customers of two different banks, no cash 
may actually be required because the cheque may be paid 
by means of a credit entry in the books of the paying bank in 
favour of the collecting bank. 

III. The third important factor w'hich affects the 
reserve to be kept by a bank, is whether 
or not there is a Clearing House in the 
locality where the bank is carrying on its 

business. As in a city which has a bankers’ clearing house 
most of the cheques pass through the clearing house a banker 
is not required to find funds for all the cheques drawn upon him 
and held by other bankers but only for the difference between 
their amount and those drawn upon other banks held by him. 
Thus, if on a particular day a bank in Bombay has to honour 
cheques for rupees five lakhs while it has to receive payments 

* Vide page 248. 


Bankers' Clear¬ 
ing House. 
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for cheques worth rupees four lakhs drawn upon other banks 
in the city, it has to make arrangements for payment of only 
rupees one lakh ind not rupeoi. five lakhs as would probably 
b( lilt if ilitTe wert* no bankers' clearing house in 

]lnmh,JV, Ik'Cmij oi that ui c the bank may not bo able to 
tullect cheque diawn on f)thfi bank-, held by il before it is 
nquip'd tc» bnnoui thi chetjuos diawu upon it. 

IV. If \ 'ai V inaioritx of the at count', art'of a fluctuat¬ 
ing iiatun , Il It th(' raiC with the account'' 
biOkei^, cotton mtichaiits and 
bullion (lenli 1-, the bankti will require a 
to»npaialu i»K< le^iTvt bet 111*^1 then i*. the chance of 
most of tin ni Aithd awin^ inajoi poitiou. of then balances at a 
♦ime wbill tin 3 .11 heaw llut tuition*, in the prices of shares, 

I t>tton and bulli< e. 

\ . A biuik whn 1 j Ills lelalively a fi'w large deposits, 

h.L. toUti) j Iciigei rt serve than a bank with 
bi/e ol l»cno=il ,, , , - , 

‘luineiou small accounts, bccan-.e the larger 

the iiumbti (’‘f lit ills of a hank, th less is the likelihood 

of any geneial num ment in tht withdiawal of the deposits. 

hoi iiiTtancp. d a hank has a compaiatively small number of 

<iccounS of coUon iiieichants 01 mills with large balances the 

hanker nay hav to niuft heavy demands of these clients xn the 

cotton season with the result that unless he ha'* a large reserve 

he will find it dilhcult to meet the demands. 

VI. TIk rt sc rve a bankc r should keep is also affected by 

the consideration of the amount of cximmer- 

^ ^ ® ^ cial paper held by him. If he uses a large 

amount of bilU fli. r r j • • 

Ljunted portion of his surplus funds in discounting 

good bills he can manage with a smaller 

reserve than another banker w'ho invests his funds largely in the 

formiof loans because the former on account of having utilized 

a large sum of money in discounting commercial paper can 

in case of need easily convert some of the bills in his vaults 
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into cash by re-discounting them with the central banking 
institution. 

VII. The iizc of cash restive to be kept h\ a bank 

The amount oi dettmiintd l)y the amount of lescrvt 

reserve kept In kept 1)\ other bulks in tlu locality. li 
other banks in the scimc b inks kef p laii^i icsuvts lliJ thus win 
locality public conlidtnce the otlu i biek- inn ilso 

have to incicase then lesuv^ toinjov tli in populantv, 
just when t (ountn inro i es its m ^ r nn\,oth(i 
counttics of the saiiu stitu- will follow iiit 

VIII. \1 though the f Kto’-- 1 ( felled to iU)\ w i no loiibt 

iffect tiu le ' b ml cl u kt to ki t p, his 
Lxpeiicnce , , , , , i 

own txpcii iKi woiiJii h '| him to iiulg< 

what amount is liki 1\ to lu ad(«|inl tf) m ^ ueb Junands 

as aie hkd} to bt made upon him. 

Ncithci m I nglaiid iioi in Indn thm i i M<|uiiing 

bankfn to kicp a miuin i ■> » «iv . The 

Minimum * Tlilton \oiui» ('oiiimis loa in j hi Ibl of 
ser*e icqaircd by 

Ln^ thdi icport bid iffouini lui d i li Ml pLO\l 

Sion compilling f\u\ hhiK oi binki-i 
transacting bu-im -s m India, fimii a d it iioti* f d by tin 

Go\cinor-ri( n ml in ( oimril, to* -.t bli^li mJ miintmi iisfiv# 
balances with tin pioposid Kls<i\i J) ink of Indii hju il to 10 
of its 01 his demand liabilitu to tin public in India and 3% of 
its oi his tiHK li ibilitiPi to th( public in Indi i. As the Kcseivc 
Bank Bill was thiowii out this i<comnu ndation ilso could not 
be given effect to. Ilowevci, it will bi inteiesting to note the 
following minimum percentages fixed b} the Jbedt^al Reserve 
Act, 3913, in the I niteil States of Amcnc.i, the onh important 
counti) that has prescribed miuiinum re^fiv requin ment" : 

(1) Central Restrve City Banks 11 of “Demand” 
deposits and of “ Time ” deposits. 

(2) Reserve City Banks: of “Demand” deposits 

and i% of “ Time ” deposits. 
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(3) Country Banks 7% of “Domand ' depoMt-^ and 
*) of “Time ” deposits 

Although then is no doubt ihit li\\> lik< the one 

referred to if)0\i ut me int to -^ifiguaid the intciest', of 
the d< j»ositoi , 3Ct tlusi hiiiititioiH product i rtrtiin lirk 
of eli^tieitN HI the u^» of fund*- h\ \ I ink i met in u tual 
piKtie bud i h IV t > ni nnt iin 1 i pic 1 1 stlnii tho->e 
1 ]\ d I i u) ivoid th di tinbiiKt ifloiii uid m\cstivent-» 

on the. or liiiif in I bi re h of Irvv on ih c tli r Mer )\ i, 

Ih i ii Ji t nl\ min\ \\ \\ )f \ idin Ii I s,di piicn iiLs 
in till r p i* bit I the dm i f ti t it n imnirnuni 
b ills 1 u 1 <1 i Lii 111 I 11 nil 111 I ill 111 t > [ n w liieh 

^li in ( li ni 1 IV L d i\ 


Profitable Uses of Funds 

111 prchtibl 11 which! in i In ii ■ ik 1 Lb ir 
funds in I b el ism li is f dlow 

1 ) ( 111 T nil 1 i i ] n I 
( b I’urc fi s )f St( 1 » b in 
t ) Lo Ills md V i\ me 
( h I)i ( o lilt 


Th c ill loin md It in t hurt nutn i 


( ill I ins in 1 
*oin n I iv ible it 
^li) t notice 


i(|)M ml Iii^ 1\ tb im mt I ul I the 
in HU V in III (t, ih bill bud md diM ount 
houses md lo i nnlki \t nt to th 
me in Ik IS of th SIckI I \ehin^e tioni 


account lo ueouiit \s i>t i\ biuk Ins eieji^s is wbicli in >> 
be withdrawn without notice md i the c ish ii bink's \ lult 


as well Is tint with the binkei’s hmk is not erioUsh for 
meeting such demands, nioncv lent lu the Ic in d call loins 
and loans p lyablc caftc r short notice it ts as the se e ond line of 
defence It has an advantage over the first line of deft me 
because money lent to the money-market earns interest which 
IS not the case with money kept in hand and at the central 
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banking institution In the leading mono}-markets of the woild 
the call money latc-^, iiz , the lates for surplus money seeking 
employment foi po^sibl} a minimum period of 24 hours, are 
con^idciabK lowci than tht bank nle In India owing to 
the ibiciiLi of 1 Centi d l>iiik ind hek of a \\( II-oiganiAd 
mono in u ki t c dll inon \ I'l omttimc almost unit iid iMe in 

the ^1 ick isOii it in\ 1 wlun tie isui\ bills m not ivail- 

dblt C onsi jatiith , jn Intln tlu lU m of call Inins and loans 
pa> ii)Ie it hoit notici hi not \el a uini d in\ great 
import inr I although Uioi hi im in uch loin hishien 
doiK dunnt the p( ^t w u tli u in llu pu w ir pm >d 

Parchase of Stock Exchange Securities 

ilanlri'^ nnest i i iii putin'i of th ii tunds in 
fiist I la sU c ^ I \ch in^( st^u ,ti« s On Juni »0 19J1, 

tht Big 1 iM bink^ of Lfi lull ind \\ iK liud such 

inxistracnts woiMi Oi Jol 4 rtpitsiniin^ il/ o of thtir 
totil assi t and tlu 1 *^ li dinj Indian [oiht Stock banks 
(excluding the Imptn 1 l>inl of Indig luid in 1^12S Rs. 20,06 
lakh'- in mv tm its itpitsintin i2 of their i sets, 

Tlu ftlluwii^ p(»irjt ai in fi\f>ui of iiivisting funds m 
tht TuircliHC li Stotk 1 xclnii Sm uiitu -> 

U) Tii» > act I'l i thud liiu of defines as the} can be 
realised in cast tlu biiiku finds hi^- cash rcseivc insufficient 
to meet the unexpicttd dim ind of liis customers, and money 
Cell be boiiowcd against them at icasonabh rates. 

(2) The^ yield a stead) and leasonabk icturn on the 
capital in\Psted. 

(3) Their presence in the balance slitet of a bank 
inspires and strengthens public confidence in the bank. 

The Selection of Securitiee 

Whereas the rating of credit dates back to the last 
century the rating of securities is of a comparatively recent 
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growth. In the latter case a banker assigns to each issue a 
definite rate or rank based upon one or more qualities chosen* 
Different principles may govern the rating of different types. 
To a certain class of investors one quality may be of a greater 
importance than the others. For instance, a person requiring 
tlic funds hu wishes to invest till the marriage of his son or 
daugluer after a few years, would prefer short-term securities 
whereas a widow requiring interest for her maintenance will 
do weil to put her funds in long-dated securities. However, an 
in>(:stor ha', to study his own reciuirements and modify the 
rating so as to suit his circumstances. The banker will, there¬ 
fore, bear iu lii^ mind the following points while selecting the 
securities :— 

d'l Scir\ity:—A banker must first look to the safety 
of his funds, as lie cannot afford to lose the money he thus 
invests. He should take a long-time view rather than the 
iinmcdijile prospects, A sptiiculator dabbling in securities 
may lose the whole or major part of lii.s uioiiey in risky deals, 
but a hanl^er whose funds are largely borrowed ones is in a 
different position. He; lias to look before he leaps. He 
should bear in mind the fact that the safety of a security 
depends upon the credit of the person or institution issuing it. 
For instance, in normal times a Government Stock, backed 
as it i.s by the lax paying capacity of the whole community 
and its willingness to make sacrifices, if necessary, to keep its 
collective good name as an honest payer of its debts, is con¬ 
sidered very safe whereas the promissory note of an individual 
or the debenture stock of a company depends upon the credit 
of the person or corporation issuing it. In the case of 
foreign securities as well, there is the risk - not inconsiderable 
at the present juncture—of loss to the banker through adverse 
fluctuations in the rates of exchange. For example, a banker 
in India who bought some sterling securities before the last 
War when the rupee was linked to 16d. is bound to suffer 
loss owing to the change in the rupee-sterling ratio 
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irrespective of loss or gam due to the fluctuations iii then prices* 
An American bankei holding sterling securities finds himself 
in e\actl\ thi same position sinie 21st Septemb r 1911, 
when I nghnd went off thf gold stand ird. 

2 Mailttuhlity rh» bmk<rnuist nnki in that 

the bccnntics m \^lnch hf m\tst his fninK ar t i il\ ibU 

ivithout ip[)itciibl( los otluiwj f (ui i)l th obi 1 1 
line inentionid dl)()\(, t/ lli it tli Iniik i uiUks 

sliould foim i thud Iuk <»t def n toi Inin, \m 1 b c i itid 

If it in\ tiiiK til bull I 11 (lilt-. 1 1 ir ( nniouj t ish 

to meit tlu i\triudinM\ (i n i ]•> i\ his *,t > i ind 

he Is in (ons<(|un( )hli i i(» i ili tnuU 1 will 

not l)c ibl to «lithe 111 It 1 n ibli i il nil »' ir 

su( h as c an Ik j 1 u d <iuickl\ in tlk in i 1 t in I in I ’ i u 

blocks without inv ippi cnbl jUK ih tnibui n n nt 

and ^lunulpll binds, V it Jiut ml Iiiidk i ^ i u t^ 
Stocl cm u di pf) fl of m tiiiK hr juin t thint 
foicin^ down lliiii nui l j tucs, hut n i ill\ i in i i ind 
the Ilk shaifsixc pt tho'^ (f i f vv lum in n ncit 

( isil> milk till incl wlun it i d 1 to s( 11 y hl ill \ for 
call iliip bhK k ol nch dm it i tinn f i'll i , it 

pro\(s difhcult t(; do •'O withoiu i i<^ii i li iM i ti n in 
pliers 

• Sfahility of pna Tin lu stiiiuit- Nhkh iic 
popuhi with bnik( is possis-, til ittnhutt of tiblu\ me i 
tliepiimais objei t of i binku in buMng secunlics is not to 
gain b\ |)os ibh ii < in tluii pric<^s—tin aim of \ s[h c iilitiiig 
dibbler—ind thf n fort tin secuiitas should be such k not 
habit to wide flue tuitions so that Ithe bankei rin letain 
them unless he is juc^sed for funds. A banker is not in thi 
position of a speculator who buys in anticipation ot an imme¬ 
diate rise and sells thereafter. Furthermore, it has proved 
prejudicial to the credit of a bank tu be known to hold secunties 
not possessing this (juality of stability, and although a fall m the 
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(|ut)tation of such stocks md} but Jightl} affect itb pobition 
theic is the danger of ith depio^ilois and shareholders becoming 
nervou-^ \Ahcn thc> know that thtii bank holds shares which 
irt nn tible in then piKc*, 

I JneomL Of ydd — Miinkfi mu t ilso consider thit 
his in\ *>1111 nts should bun him a i iii and libit rctuin on 
tin ( ir It il null i\, allh )u h lu Imnld not look for the high 
\uld which (()inpiiitiv(i\ ''pitalalnt ^ttiiiitus iic able to give 
in t IK 1 ’it! le th"* M Id it is n tis u^ to tik( into aeeount 

tlu inTil it luut, tlu r It of inUu•'t tlu securities ciir>, and 

tin d t oJ II kmption, il am l>ink(t s inve tnieuts ma\ 
.ntlud < iiw, dited s c untie-, luoltd f ii In low tlnir face vdue 
bicuis in iddilioii to tilt invi tinmt being leu i faiil) long 
pdiocl li ' tin idvinti^t eifeipilil anpuention which 
niiN t ( ip till pi>in lit of ineoiiu tiN On tin othci hand 

thill is th i k of d i dt puci ition 

\\ h i j Celt nil steuiiU I |UOt(d at a diseount oi 
^ pniniuni, llie discount oi piirnium iffects 
^ ^ ^ tin vnlel Jiombiv I>c\i Inpineiit 

r ( in fiivihl illii threi )i ir and 
(|Uot d Ll 1 pumiuni of 5 biiii -> i i* tmn of If tfuin 5 p as 
tin h Id I will lost K ^ i hiiinluil ift i thiccvtarsoi 

loujib \iiil\ lo'> of 1 in tlu cipilil V due of the 

>loek It must ilso be o immbeied tint thi pin es (luoted foi 
Goviinnt't linn-, ind dlentuu in Tndn aie gmcrallv 
e\ilu i\t of aeciued inti itst, and therefore intciest up to the 
ditc on which tluv aic delivtied, i pud to the seller 
ovci and jbove the price Jv^ieid upon. 

In addition to the considerations explained above the ideal 
invc stm< nt should have fan chances of appreciation, be reason¬ 
ably free from burdensome taxes, and its duration and 
denomination should be acceptable. 
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Claislflcation of BeourLtiea. 

Having considered the general principles which should 
guide a banker in the selection of securities for investing a part 
of his working capital, It is de-»irablc to stati the pnncipril 
features of the chief types of stock exchange '.truritns, ctz., 
the secuiilies which aie ofhnaljj li'^ted and dealt in on tlie 
stock exchanges. 

The following are the main clas-sc- of stock exchange 
securities:— 

I. Public Debts: —The securities belonging to tin. ''l.iss 
are the various loan'^ of the (lovernment of India and the 
Provincial (jovernnients.* When a Government hnd its 
current revenues from taxes, duties and otluM lienee- 
inadequate to meet the curient I'xpeiiscs, as is thi c i tKning 
a war oi when large sum'^ of rnonev are iKpiircd for jnocluctive 
purposes, c.g., iriigation, railwa\, and dcvtlopmenl ilnnus, 
it has to bonow funds. The teiins as regards lh<* inteie^t 
and the repayment an* settled according to the condition- i>t the 
money-market, thi credit, and the state of the hnances of the 
Government borrowing the mont'y. Gonerall>, no paitieulai 
asset is earmarked for the purpose of the payment of iiitf rest 
or capital and therefore such securities re-tupon the willingness 
and capacity of the people concerned to bo taxed. In other 
words when a Government borrows, the credit of the rmtirc 
nation is taken into account and therefore the Govr'rnments of 
rich countries, c.g., the United States of America and the 
United Kingdom are able to borrow funds at lower rates tlian 
those paid by the Governments of countries like Indi.i and 
Australia. No doubt there are also other factors such as the 
stability of the Government which account for the differences 
in the rates of interest on securities of the Governments of 
different countries as well as the use they make of the money 
they borrow. When loans are raised largely for productive 

* For a list of these secarities see Appendix C 2 
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purposes such as for the liuilding of railways and tht construc¬ 
tion of canals as is the case with most of the loans of the 
Govtrnment of India, money can b( borrowed at a lower rate 
than when funds aie required for »arryinc: on a war. 

The latinp; of rTO\tinnient Mcuritie-. is laipcly dependent 
upon the jbnaticfs of tlic (oiintrv. Account ha^ also to be 
take n of th< speci il hrtoi^- such «is the t'ecipMphial position, 
the trend of t;rowtli of population, the political situation and 
the past record < \U ndinp o\( r a sene- of \tais. 

Thesf -((iiritu^ ina\ cither Iv -hort-dated or long-dated. 

The shoit-dattd SLC unties hive their advan- 

Short or look ^ disdd\antage-. I oi instancf, if 

<lated set untie ° 

(ioveinincnt havt to olfei a high rale of 

inteiest on account of w.u oi somt oth< r spLual reasons 

It nia} be Ixttfi for il to lioirovv fund- m the form of 

shortterm loans as vith the inipiovrnu iit in its cr'^dit 

and tht reduction in thi gin lal i iti of interest the 

security can be loineitcd into one i an Mug a louei rate as has 

been done in Ihi'. counli} timing tlu ii w \iars aftei the wai. 

The 5% sterling Ikitish VVai loan hasnitntl} been (onveited 

into loan Howi vt r, in ca-t tin rrtditcjfthe slate falls, 

shoit-lerm secuiitus give far more tiouhle to the (xovernment 

than long-ltrm secuiilu's as (lovcrnrnent hnd it diftjcult to 

repay short-teim loans. 1 lom the point ol view of an investor 

foi a short time such a security i- prcfurible to a long-term 

security and vtce versa fiom the point of view of those ^^ho 

want a long-term investment. 

II. Semi'Govetument Sccunfic\ - Next to the public 
debtb are the Semi-CfO\ernmciit secuiitii s, such as, Pott Trust, 
Improvement Trust and Municipal bonds and debcuturi's, 
which arc considered very safe, as fiistly, these bodies hold 
very valuable properties and secondly, then etiiLieiit control 
and administration is provided for as these bodies have on 
their boards of management not only members nominated by 
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Go\einment but also the lepresentativos of commercial bodiesr 
such as the Chambers* of Commerce i tc. Thirdly. the muni- 
cipdlitK s also Iidi c Iht support of those w ho cithc r !i\c or own 
properties ^MtInn the liinits of tlu puticular muiiiu|)alities 
lu^t is theie the cifdit of the entue nation behind the 
GoNCinmdit se^^uiitus. \s CiO\iinm(nl cm add to then 
reiini^^s In r iisinq the latis erf (xi'^ting ti\i ind imposing 
new oiH s, simihih bodies like‘ Municipil (. oijiorition andPoit 
Trusi*- (an pul up thru i itcs and taxt s in oidii to balance 
then budg(t 1 eniithl} ^.entiilJy in the east of (jovcnimfnt 
see unties vmU a- thost of mi-Gc)\einnu nt institutions .h 
mentioned .ibo\c piOMsion for tlu •'ml in^ fundsf*)! the purpo c 
ofpi>ing offllitii lu^ldcis 1 inid(. ( oiisr (jULiilh sdiintus 
of siiLh bodiC'- which niiy I itb( 1 b( in the loini of bond oi 

dcbcntJie air Minsiden-d \ n sab How(\«r llun bujer** 

have to be eiithil about tin h ^ ihh of ihtn i Such 

secuntu b h 11 L bten htld isillte^il for one oi nioie of the 

following icd'-oiis Mien b\ Mi jendon* — 

hrl The kgirfatnt Act idled em hi been hi Id un 
C(»n linitional 

\f)) tliL 0( bt limit In b (ii cxect di d 

li) stitutoiy mlhoiity hi hem licking ind 

ul) jtUutory iM)iun mints foi piocecdiiv hTv« noi 
been bved uj) to 

\n ordinary iiiyi-ln I** not in a position to inijuin into 
the-St inatteis, ind it n tbcii feu de suable to buy them tlnough 
bOin ^ell-known bond house , or shnr brokers In this 
conru (non it ma> be observed tint India nreds companies 
such as th( inyestment Registi> Co., Ltd , of London which 
not onl> bu}s and sells be cun ties on bchdfof its clients but 
also kcf ps a close watch on the securities held b} them. 

* Investments, by David Jordan, 2nd Edn . p. 83. 
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Securities belonging to classes I and II given above and 
^ , most of the railway securities are considered 

Trustees securi¬ 
ties, very sate and are classed as trustees securities. 

The following briefly indicates the position 
of trustees as regards the investment of trust funds. 

Sec. 20 of the Indian Trusts Act, 1882 as amended by 
the Indian Trust? Amendment Acts of 1908 and 1916, lays 
down :— 

“ Where the trust-property consists of money and cannot 
be applied immediately or at an early date to the purposes of 
the trust, the trustee is hound (subject to any direction 
contained in the instrument of trust) to invest the money on 
the following securities, and on no others :— 

(ir) In promissory notes, debentures, stock or other 
securities of Government of India, or of the United Kingdom 
of Great Britain and Ireland ; 

{h) In bonds, debentures and annuities charged by the 
Imperial Parliament on the revenues of India ; provided that, 
after the fifteenth day of P'ebruary 1926, no money shall be 
invested in any such annuity being a terminable annuity 
unless a sinking fund has been established in connection 
with such annuity ; but nothing in this proviso shall apply 
to investments made before the date aforesaid ; 

(66) In India three-and-a-half percent. stfx:k, India three 
per cent stock, India two-and-a-half per cent, stock or any other 
capital stock which may at any time hereafter be issued by the 
Secretary of State for India in Council under the authority of 
an Act of Parliament and charged on the revenues of India ; 

(c) In stock or debentures of, or shares in, railway or 
other companies the interest whereon shall have been guaran* 
teed by the Secretary of State for India in Council or by the 
Government of India ; 

17 
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(d) In debentures or other securities for money issued 
under the authority of any Act of a Legislature established in 
British India, by or on behalf of any municipal body, Port 
Trust, or City Improvement Trust in any Presidency town, or 
in Rangoon town, or by or on behalf of the Trustees of the 
Port of Karachi; 

{e) On a fir^t mortgage of immoveable proix-rty, situated 
in British India, provided that the pioperty is not a leasehold 
for a term of years and that the value of the pTojic il\ exi e(‘ds 
by one-third, or, if consisting of building'., exceeds l)^ one half, 
the mortgage money ; or 

(f) On any otluT secuiity expre*,slv aulhon/id hy the 
instrument cf trust, or bv an} nile which the High Court 
may from time to time prescribe in this behalf; 


Prcjvidtd that, \\her(‘ th( u is ,) pcTson «»)my)ctent to 
contract and entitled in jiossession in nr !*iv( the incDnie of the 
trust piofMity foi Iji*. life, oi h)r an} guat i jsiitt', no 
investment on any s^curitv inentioiifci oi lefiind to in 
clausc-s (d), (c) and (J) shall bu made without bis ronsimt in 
writing/' 


bee. 20-A. 

Powers to pur¬ 
chase redeemable 
stock at a premium. 


(1) " A trustee may invest in any of the secu¬ 
rities^ mentioned or n’feired to in b( c. 20, 
notwithstanding that the saini* may be 
redeemable and that the price- excei'ds the 
redemption value: 


Provided that a trustee may not purchase at a price 
exceeding its redemption value any security mcMitioned or 
referred to in clauses (c) and W) of .section 20 which is liable 
to be redeemed within fifteen years of the date of purchase at 
prar or some other fixed rate, or purchase any such security as 
is mentioned or referred to in the said clauses which is liable 
to be redeemed at par or at some other fixed rate at a price 
exceeding fifteen per cent, above par or such other fixed rate. 
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(2) A trustee may retain until redemption any redeema¬ 
ble stock fund or security which may have been purchased in 
accordance with this section.** 

Banker*- i^^eneTally jjrefer such securities not only because 
they are s.ife as, m of need, iiiont'v can l)e raised against 
them without anv dilliculty, but also biTause their prices are 
comparatively stead}. No doubt in times of war and poli¬ 
tical ujilieavLils then piici s inav fluttiiatc widely but in normal 
times tln‘ laiigi' ol tliLii lUiotuations is narrow. 

111. RitifinTy Setz/rf/ns —In this class are included 
-hciM , st»icks, bonds .ind di‘beiitines of different kinds of 
iiiilw IV"'- TliL int. n st on soim f.f these s'cnrities is guaranteed 
bv the (ioveiniiK nt ol India iind in certun c.iscs the guarantee 
I- a[jphcable to the principal abo. Some of them c'arrv a 
guaiant'ed minimum liite of mteiest and the Mirplus profits 
after the jKU'ment of tin* same are rezjuired to be divided in 
certain piojiortion^-. In the case of feeder railway companies 
gc'neralh the (''lovoinnicjit oi the r.iilwav rompanv' working 
the line iindfitake-, to refund if necessaiy such portion of 
the earnings fiom the traihe lut ithniigcd hi tween the feeder 
company and the working agency line as will be .sufficient 
to give the company 5 pei cent, return on the capital 
expimdilure b\ the feeder company subject to the proviso that 
when its net earnings exteed thi' amount lequired for the 
payment of 5 per cent, of such expenditure the suqilus is to be 
divided ezjually bi'tween the woiking agency and the company. 
There are at present thirty-four such railw^ay companies w'ho.se 
shares arc quoted on the Indian Stock Exchanges and their total 
capital (including Debentures) is approximately a little over 
twelve crores. Such securities arc generally considered very 
safe as in addition to the valuable properties which railway 
companic.s own they enjoy the monopoly of running railways 
through certain tracts of the country. Thus they can be 
almost sure of getting a reasonable revenue. Particularly the 
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securities which carry Government guarantee either for 
interest alone or for capital also are considered very suitable 
for the investment of banker^s funds. Moreover, such 
securities have an additional advantage that the earnings from 
traffic of such companies are published every week and there¬ 
fore their financial position can be gauged from time to time 
without any difficulty. 

IV. Securities of the Publu Utility Compames \— 
Generally speaking, a public utility romptiny is one which 
supplies a product or renders a service ncce^saiy for the welfare 
of the people. The distribution of w'ai*‘r, light, heal and the 
control of the means of transportation .ind coiiiinuni- 
cation are spoken of as public utility cnleipii'^es wdiich are 
more or less indispensable to thi* gcnnal public. In-^tanci*'^ of 
such public utility companies arc the vanous Electuc Supply, 
Tramways, Gas, Telephone and Hydio-Elertnc Powei Com¬ 
panies. The securities of such companies are geneially 
regarded quite safe as their business to suppl) nccessaiies of 
life such as water, pow’ci and gas oi provide means of 
communication and transport, is runsidt'red tjuitc sound. 
Moreover, they have gencrall} the monotK)iy of supplying the 
particular utility or product in certain localities. The banks, 
therefore, do not hesitate in investing a portion of their funds 
in the debentures and occasionally also in the shares of first 
class public utility companies. 

V, Industrial Securities :—All the other securities 
which do not belong to any of the tyjic'^ explained above may 
be classed as industrials. This group, tlieicforc, includes the 
securities of manufacturing, building, mining, oil-producing, 
shipping and other productive enterprise**. As □ whole the 
industrials represent a much larger capital investment than 
securities of any other group. 

On account of the different kinds of securities issued 
by industrial concerns and the great variety of enterprises 
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undertaken by them it is hardly possible to lay down any 
general rules regarding the acceptability of this class of securities 
securing banker's advances. No doubt securities of certain 
industrial and commercial concern^ are almost as safe as the 
securities belonging to the other classes referred to above, yet 
there are riLveial others issued by concerns with such wide 
fluctuations in then prosperity that even experienced investors 
hesitate to touch them. Only those iiive-*tors who are not 
content with n low yield of interest on other investments and who 
are not afraid of taking the iisks ordinaiily attendant upon the 
iiive-itinent ol funds in stocks of such concerns would sub¬ 
scribe fiet*!^ to iht ir ^harc capital and debt^ntiire issues as 
thov offti the pio^X'Ct of a higher nk Id than that from gilt- 
edged securities. I)cb( iitiircs of ( ert.iin industrial concerns are 
regaidcd quite sale, their preference shares fairly reliable, 
ordinar) “hip^s -ptculativ't and deferred ones highly risky. 
On the olhei hand dividt nds on then shaies are dependent 
upon prohti, wliah in linn are goxerned by various factors, 
such a 5 the prict. of law initenals, wages, over-head cliargcs, 
and the d( iiiand foi tli inanufactuied piodiict and in the 
event of changes in on'* oi more of the latter the capacity of 
the company to piy divid nd may hi* diminished or mcieased. 
In the case of ‘^uch coin eins not only the profits but even the 
security of capital ma> depend upon the piudencc, honesty or 
ability of the management, whereas m the rase of gilt-edged 
securities, recLipts acciuing from rates, dock due&, railway- 
fares, freights*, etc., depend to a much less degree upon 
such factois. Hankeis will as a rule give preference to deben¬ 
tures and next to them to preference shares of good companies 
over their ordinary and d( ferred stock. 

Loans and Advances. 

We have noted above that generally the percentage 

, . « ^ of funds invested by most of the banks in 

Importance ot ^ ^ 

loans and advanc- Stock exchange securities is small and therc- 
fore they have to look to the other profitable 
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ways for employment of their funds. Amongst these are 
the granting of loans and overdrafts and the discounting of 
commercial bills. There is no fundamental difiFerence between 
the different forms in which bankers give accommodation to 
their customers which, as already stated in the opening chapter 
is one of the most important functions of modem banks. In a 
large number of cases the proceeds of loans and discounts are 
credited to the current accounts of the customers who make 
the disbursements by cheques. Thus when a baiiKc'i discounts 
a bill for a customer he places the amount of the bill less dis- 
count charged to the latter's curnnt account. Tht lending 
function of banks is so very important in modiTii time.- that it 
is almost impossible to disregard it in tin (iisc of any bank 
much less in the case of commercial banks with which we are 
chiefly concerned. Although receipts from t*AcbangL, commis¬ 
sions and banker’s charges contribute a lair amount to the 
profits of a commercial bank, its earnings ai< chielly derived 
from interest charged on loans and discount . It is, therefon', 
necessary to considt r carefully the po-iition of a banker with 
regard to loans and advances. However, before doing that 
we propose to state briefly some general principles w'hich 
should guide him in this business. 

Some General Principles. 

“ Safety first” should be the first guiding principle of a 

banker in the matter of granting loans and 
Safety. _ , • f , 

advances, as the very existence of a bank 

depends on the safety of its outstandings, which sliould never 
in the race to earn increased profits be sacrificed to the profit¬ 
earning capacity of its advances, (.onserjucntly to keep a 
banking concern in a sound condition it is very essential that 
the safety of its advances to customers should be above sus¬ 
picion. Scrupulous care should be taken that the funds 
lent out are not subject to any risks of being lost. 
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Secondly, the banker while making advanc cs must see that 
No lock u money he is lending is not going to be 

locked up for i longtime, which would make 
hi^ loans and advance‘s less liquid and moie difficult to realize 
in cists of (imrg( ncN In ful it is not the function of the 
comm rcicil bink to make loins which arc more or kss of a. 
permanent niluic Usuill> it is i pirt of the circulating 
capitil of I tnminnciil or indu tiiil t one cm th it a commt rcial 
bank c 111 be »'p tt J to pun id The amount required foi 
fixed a sit uc h is 1 ind, building and inirhincr\ and even a 
pait of ilu uiculitiiiv, eipitil should be provided by the 
piopiittois of 1 businis-, V commerciil bank can afford to 
1( lid funds onl> foi e short perie'id is it-, liibilitics arc eithei 
pa) ibk on demand oi at shoit neitice If it mikts advancei> 
for fixi d issils tlvu Is no like liliood eif its bciOt, ibl to rccill 
such loins o i to in et the dtminds of its dipositois in case 
of a genu l 1 withdi iw il of thi deposits fiom the bank. This 
is one impoiliiit isptct which distingui^-lns tin binking from 
the irisui incc hii me t “ The irt of bmkiii^ consists in knowing 
the dilfiiinei bitwien i inortgigi and a bill of exchange.** 
A moitgige 1 i kind of inou oi Irs pi rmani nt iineslment and 
thcrcfoic neit oidininl) i binking sicuiity The discounting 
of a bill of t\clim e, on the othci hind, is a most sound 
banking tian-^ictiein Of couise, industrul banks which have 
a UigL c i])itil elf then own ind which boiiow funds tor long 
period’* cm safdy lend mone} tiqmudfoi fixed assets and they 
can wait foi eicril ^eii-* for th< pi\ment of their advances as 
their li ibilitif s do not mature on demand oi it shoit notice 

lianke rs gi iicrall) m ikc their lo ms repa> able on demand, 
although thcie may be an undtrstanding that 
Bankers loans customei would be allowed to use the 

funds for at least a ccitain period, provided 
he complies with the terms of the agreement. 
They also reserve to themsehes the power of cancelling or 
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redacing the amountb of advances, but geneially they have 
to give a reasonable notice Foi instance, if a banker 
who has promised his customei an o\ ^rJraft to the extent of 
Rs. 10,000 wi*.hes to reduce its amount to Ks 5,000 he cannot 
refuse to honour hi^ customer's cheque'* h tore the 

latter’s receipt of tlu notice from tlu former '>o long as 
the} do not exceed the limit of tin o\Lidiaft i^iud upon. 
If the customer's 'iccuiitic'i dcprcciati and he fill- to maintain 
the margin in accoidance with the iciniN of his igrecment 
with the banker or if the customtr di ils with th security 
given to the detriment of the biiiker, as woull hipp n in case 
he gi\es to another pf 1 son i Icgil moit^i ol thi picp^it} of 
which he has giv( n an i quit ihli inoit^igi to th Iniiin, tin 
banker would be justified in dishonounnw, hi u "oiner’s 
cheques. However, in actual puctict \ hinlei would gi^o 
notice of his intention to itduce the amount of thi oveidraft 
beforehand unles'^ the customer deposits moie ceutitio-. 


To advance mode 
rate '•urns to 
laigc number of 
custonier'i prefer 
able to leodin^, 
lar^>e amounts to 
a few pci sonsi 


It should also be tated that it is In Ut i toi i hmker to 
advance niodcralt suin'* to i lu r num¬ 
ber of cu lonit IS 111 pii f iciu toll L sums 
to a few f U'>tomers i'* then \^\ ehincf 

of time being i g m i il d( f Lult bv many 

fustomiis, whirii , on the olh t nmd, it 
is quiti pc^Mbl tint-* vi tal of th luavily 
indebted eustomeis of a bank mi} be 

embarrassed at more* oi h ^ the ^aim tim^* in ^ i u li rise 

the banker ma} not find it ea*y to tide over tlu fiiieult}. 

The early history of Lngli h banking is lepleti with instances 
of the failure of several binks chiefly on leeount of their 
having locked up most of their outstandings with l f w clients. 
In India also the failure of some banks is diuetl) ti leeable to 
the fact that they had invested major poitions of their funds 
in concerns under more or less one man's contiol It la with 
this object that the National Banking Act restricts the 
maximum of the capital and surplus that a bank can lend to 
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a person, partnership or company. The unwisdom of putting 
all one's eggs into one basket cannot be too often reiterated. 

AdYanoes by Indian Banks. 

An Indian banker’s advance's are generally either clean 
advances again^st personal credit with a second signature to 
the prnnote or against tangible and maikctablc securities 
lodged 01 pledged with the lender. The third class of 
loans, viz., clean advances again-«.t the personal credit of the 
borrov^cr only, which aie faiily coininon in western countries, 
is not favouicd b\ I)mker-» in India who lathci prefer 
promissory note T Midoi-ied b/ shiolf*^ or l>v some managing 
agentor rilin'! of ag^ nt■^. Ilv«'n the hundi, the origin of which 
dates hack to tliedavs of Mahabharatj, is m effect a tw'O-name 
paper. Accoidinc; to the Indi in reritral ]]anking Enquiry 
Committee the factois it-pon^ihlt' foi thi'! aie :— 

(a) The ahs<‘uce of touch ancl the 1 irk of knowledge 
resulting therefiom between bonowcis and lenders in the prin¬ 
cipal inone}-inaikct cmtie'i ; 

(/>) the ah'ienci of the pohc\ “ one man, one bank ” 
which prevails in western countiics ; 

(c) tht‘ jiractici in India which has been materially 
assisted by, and has m its turn fc»btered tlie managing ag(‘ncy 
system; and 

(d) the absence of iiislitutions like ‘ Scyds ‘ and “ Duns ” 
for supplying infoiination .ibout the financial standing of 
borrowers. 

Cash Credits, Overdrafts and Loans. 

Advances by an Indian Bank gcneially take one of the 

following three forms, ue , cash credits, over- 
Cabh credits. , , , , . , - ^ . 

drafts and loans. A cash credit is an arrange- 

ment by which a banker allows his customer to borrow money 

up to a certain limit against a bond of credit by one or more 

sureties or certain other securities. This is the most favourite 
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mode of borrowing in India on arcount of the advantage that a 
customer nci d not bonow at once tht w holt of the amount he is 
likely to rccjuiu, but can draw «>u(li imouiits and when 
required Ciciicidll}, banker’s cash credit i^rttmints provide a 
half oi quliter inUiLst cliust accoiding to which tht customer 
has to pi\ Intelrst at hast on h ilf oi qiiartci of tin iinount of 
cash c idiL llowed to him e\L.n if he do< s not use h df oi qu liter 
of its amount Mthough in pnctict clem loins on pcisonal 
credit of an indnidud of uiidoubud intan ind chnnctci turn 
out to be ju-^t as sail md sitisfnctor} as an} othci }ct an 
Indian b inker, puth due to hisiniute eonservatisni and partly 
on account of tht tridition t'^tablislud b\ Iht old Pitsidimy 
Banks iiHHts on hiving paper with it hist two mints as 
securit} for his adv inccs, is a clem id\ me on i smgK name 
promissorv nott unstcuHd b\ coll it ill is looked upon by 
him as les^ st cuu 

^\hen i eusi-onur u juiic'- k c ommod ition t( mpo- 

, iinh,hciiiu be allowed to o\tidi iw his 

Oveilnfts ^ ,, 1, * 

cum nt account iisudl} agimst collateral 

sccuritits SoinctniKs binkcis dso chaise i imdl com¬ 
mission on Ihi tui nov( r of tht i uru iit account w he n a ct rtain 
minimum (ridu bilmc< is not niuntiund The csscnti d 
diiiciencL biU tin i caih credit ind uiovddiaft is that the 
latter Is suppO'> d to be foi i coinpaiativily slioit time 
whereas Ihi foinui form of iccoinmod ition is used by com¬ 
mercial md indu lii il concerns \\ hen a banker grants a loan 
hr gtnerilH dibits his cu toinei’s loan account with the 
amount and traiisftis thi simi to his * urrent account Thus 
tht cuslointr his to pi> intiiist on the whole amount whether 
he mtikts use of it or not. However, if the banker allows 
interest on the cun cut dt posits the customer s cridit balance 
of tht current account will earn interest thereon at a much 
lower lati than tht onechaigcd on the loan 
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Unsecured and Secured Loans 

The Indiin Conpinu Act, requues thit a bank’s 

advanri s •should ht clisMhid seemed and iinscf urrd and 
shown sf j'tiratel\ in lh< hilirci ‘'he ct The bulk of the 
locin-^ f 1 tnt( J b} bink in Indii genci ill> stcuicd 

bv thi tin^nbh ceunt^ of \ iln iblc collitnal^ such as 
bond’i ships ind imiiKnabk piopirtv, oi 1 )\ nurchandise 
dcpositi d I itliLi in tiu b ink s ^.odown or in tht v,odo\\nsof 
the boiiowi 1 undt i li tti r of In pothcc ition, but oc i asionally 
loam ait *»iintidt^in without in\ sccniit} \Vt shill first 
consider the uusecuiid ones 

An uijseeuied loin is oni ioi which the biuk i has to icly 

upon ihc pt rstm il sf cuiiU of tlu boiiower. 

I’nsecui il lidn , r , r . . 

The chief basis of such Liaimeturns is 

credit It 1 , then( fore, nec( ss II \ tostib Inuth the meMiiing 
and bisi ofLuditand to indic iu the piincipil points winch 
should be luiiiLnibered in (oniitclion with the di U imining of 
the (le dit of ( ustonu rs. 

Tht word ‘eicdit/ is use-d in oieliiiin piilance as well as 
in the scientific books, has difiertnt niemings. M iny defini¬ 
tions of the tciin given m te\t book diller chiffl\ on account 
of the dilft^nnce in the cmphi-iis which different wiiteis on the 
subject 1)1 ice upon the diflerent a‘-pect'^ of the same. 

Pioh ssor Laughliii sajs,* “ In its simplest form ciedit is a 
transfer of commodities involving the return of an equi\alcnt 
at a futuie time.” 

The Principles of Mooe) b> J C Lau^blin, p 72. 



268 


BANKING LAW AND PRACTICE IN INDIA. 


Knits defines cicdit as an ** Exchange in which one party 
renders a service in the present while the return made by 
another falls in the future/ This definition was cnticizcd by 
Nasse, as it lays too much emphasis on the element of futurity. 
According to his own definition‘‘C'redit is the confidence felt 
in the future solvency of a person which enables him to obtain 
the property of others foi use as a loan, or for consumption.” 
Macleod speaks of credit as “ the piesent light to i futuie 
pa} ment.” 

The origin of the w'ord ‘ credit ’ is ‘ creden,' to Ulitve, to 

tru-^t, to have confidence or faith in In its 

Credit transaction popular iisagi, hoVM vi i, credit iinpln s the 
distinf«iii*>1ied (lorn - , , 

cash transaction ^ person to induct othcis to pait 

with thin goods and strvices m it turn lor a 
promise implu'd, oral, oi written, to peiform soim act m 
the futuie, usuall} the pavinml ol inoiipy. For r xainple, 
if one Mi. Dastui is nble to peisuade Mcssm. Bhide, 
Aple ic Co. to let him h.i\e ct itain goods worth Ks. 500 to be 
paid for aft^r tbite month-j the li.in-Miction will be icg ndtd as 
a credit tnnsaction. On the olhi r hand, if tlu goods aiL given 
in exchange for cash the transaction is known as a cidi one. 
The chief diffeicnet betwetn thtsc two tiansaclions is that in 
the case of the hist tluie is the lun<‘ element, that h, the 
puichase of the goods and the pav ment foi the -anif are 
separated by time, which Is not the rase in trail ictiom of 
the second kind. .Similarly, in the (ast of money loans the 
reenpt of the money b} tli' boirowti and its repaMiunt aic 
sepaiated b> time. But ‘futurity’ aloii< does not txplain the 
existence of credit. Cicdit is given because tlie kndci has 
confidente iri thebonowci’s cr6f//^y and wdltngnessio lepay the 
loan. On tlieother hand cicdit does not exist becaus' of confi¬ 
dence alone but because present goods and services arc given 
on the basis of an expected future return. The creditor will 
part with the power to obtain goods and sei vices in the present, 
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only because he knows that tlic borrower has a certain amount 
of capital which can be possessed and used or sold, if payment 
is not made in money. “ Much can be said on both sides/* but 
to avoid piolixity we should assume that both confidence and 
futurity are esstmtial features of credit. 

log'itds the reason why one person aj^rees to extend 

credit to another then* i> hardlv any unani- 
BaMs of IIIlilt. , . - . 11 1 1 1 

rnily ot O])iiiion. It ^ent‘rally believed 

that confidence \\\c b.wis of all credit ItcLn'iaction^.; t.c., if 

those who giant credit have no conhdtiKe in the willingness 

and abilitN of the bur rower to rtpiU the loan at maturity 

the\ would never think of planting tht se loans except 

peilhip' on fjerion.ll or phil.inthropiL grounds No banker 

w'ould wiIlmglN make a loan unl(‘ss he hai snllicient confidence 

in the braiovei h) believe that it will nut be nccts„iiy to seek 

the lu Ifj of a law couit lor its ieio\ery. It should, however, 

be asked, “ What is thebaMs of conhdeiice t * To answer this 

question'is to answer the queitron as to the b.isis of credit The 

fundapjcnt.il f)riiirif)k-I upon w'hicli crt'dil is gimeiall} based 

are C'haraetei, C'apacity and Capital'^ which are knowm as the 

three of credit It will be apf)U(‘nl that these factors arc 

not quite unrelated. \ person whose character and capacity 

are good is likely to have some capital as well. 

('haracter is the greatest single asset any individual can 
have. The character of the borrower indi- 

Chainr lei. .... , , , 

cates his intention to refiay the loan whereas 

his cai).icity and cajiital are important factors upon which 

depends his ability to repay the money advanced. If a 

person’s integrity is known to be questionable the banker will 

avoid him even w'hen he wants accommodation against collateral 

” For ‘Capital’ sometimes 'Cycle' is substituted implying the business- 
cycle, %,e , the economic factors which regulate the ebb and flow of business. 
Instead of the three C’s some authors mention the three B's. f.c.. reliability, 
responsibility and resources. 
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security, because it may later on tianspiie that his title to the 
security deposited is defective in one respi'ct or another ^\hich 
may not be appaicnt from the oiduiary txarnination of the 
documents or he mav turn out to be a lioldei of the security 
in his fiduciary CLijvicity. This applies j)ailiculail\ to cases 
in which the banker takes otiJ\ an i <|uitalile (hait;i Lven 
when the banker acquiies a hgil litU to tliL seciui!\ dt po-aited 
with him his position thoiu^h (juitt stione^ is not ibsolutely 
unabsailable as 'lonittinu aflt i .id\ariuii^* mum \ aj» iinst a 
lethal 11101 of ri j)iopeit> lu ina\ hml to his dc tiiim nt that 
its ownei lia*. executed a loiif; k i al i lou u nt in i nour of 
sniiK oe( cist If sucliapii <ii«)piii a imunt.KC ami uuh 
a bankn hi lia^ to b( t.n liil aith n^. iidto tin h )nouiing; 
of clutjues drawn upon him b\ tin ru'^toimi wtllas the 
collection of chcqne'i foi th< iitdit of his utruiiL. IJnt 
* honesty' alone does not conditiiti' chanclei. Time aie 
several otlu i factors for txamph* ‘‘ tin ^obiitty, tin piiaiiptnesS 
of payment, good liabits, [jMsondiU iwhicli include, llu kind 
of associates) the ability and willnmit ,s loiaii} i pioject 
through from beginning to end, ami the rtpulation of the 
people with whom he deals which go If) inak(* tlu dutniclcr of 
customer.” 

The following few examples will illustiatc the above 
Statements * : — 

(i) An apparently respectable man applied to his bank 
for a loan. Not bnng W'dl knowm. he was aski d to obtain the 
indorsement of a friend knowm to tin* bank. (Jn the 
matunU of the loan the borrower again .ipplu'd to the bank 
for its renewal. On being told that the loan would be lenew^ed 
only upon his obtaining the consent of the indorser lie imme¬ 
diately stated that the indorser would either have to consent 
to a renewal of the note or pay it himself. He was put down as 
a poor credit risk as he failed to appreciate the kindness of his 

*Baok Administration, by Trant, pp. 189 191. 
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indorsor and v^as ippirontly indiffcront to tin. incotuenicnce 
to which ht mif,ht put hi friend He lacked anso of 
r( ^ponsihilitN 

(ii) A w ( 1 ] du in in cntd'i i hank-inaHiv'd s ofhee 
and isks for iloin He succiods in oLtniniiit' onl\ a small 
imouiil Will II liL I'l f.oni tin. in thL course of 

ionxdsition with inotln i (iistoniei comes to know tli it the 
minis 1 ^imhki with a fine 11 putition for thit tat il honesty 
so common in tin tr id The Icnn bi in i sni ill one the risk 
IS not prt il l>n 1 u l ill\ no buikir would i\t(nd credit to a 

^nmblir c\< jil i* ih ijj'. w he n it i idciju ikly pioti cted by 

eollitci il 

(ill) A in in noloTK iis fi^rdi hon st\ ind fr quint lepii- 
hitinn of In di ])t wlniitvciji ill ipplii toi i loin He 
oflei I oil it 1 II I lit ll i| fin itif 11 I tnin d dtiwn b enu e of 

his luk of ml lit iiid ll‘-pon ibilit\ Jji Ls will ha\c 

nothiHfj to do with ueli custoi i i-i n wlun lh(> ofii ide- 
quaU collitiiil loi enrin th n loin 

W ith the imp iMinil uluion*>hips tint ha\c romi to 
I Ml 111 mode in liipc sciU husiinss, the 
Capicitv I n (1 iinpottinci c^f the othei two C s ripicily 
indcipitil -his nun i^ d i {Lie it iK il The 
foimtr is dostI3 eonnuhd with tin success 01 iulun of a 
business If tin customer is not well up m the business for 
which he wants to horiow funds from the binker, there are 
more chinccs of loss than profit hoi instinct if a person 
ingaf.rs him"! If in thi husiness of proM ions and if he is not 
much a((]u anted with tin line In mi\ suffer losses owing to the 
<lt tciioralion of some goods, c g, chocohtim summu The 
need foi the thud C—C ipitd—with the pei'^on ipphniv, for 
accommodation is due to the fact that there cannot be absolute 
certainty about the success of a business and in case there is a 
loss the customc 1 capital should be able to proMde for the same 
so that the banker may not ha\c to bear any part of the loss. It 
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must, however, be mentioned that the amount of consideration 
which the three C*s de^^erve at the hands of a lending banker 
will varj in the case of different customers. For example if 
any tvio of the three C’b aic to be found to be satisfactory, 
whereas the thud C is deficKiit to a negligible extent, the 
banker ma\ not mind extending cn dit 

The next question to bt consideud how a bankei is to 
obtain the non. -^ii inform ition legarding 

Credit Vgencits , , , , ^ ^ i 

these thue fundimtntof cn dit. No doubt 
bankers haxeto m ik< inqinin ^ fioin tho*-! of Ihiir customcisand 
other pci''Oils like 1\ to h ix hid dialings with the part> whose 
credit IS to be inquired into a will is fioni cndit information 
bureaus such An bcxdsin Lnj.l'iid nd I>iin^ and I'oid-slreets in 
the United StaU^ )f Anicika The last two n m d have on 
account of then opci ition^^ ixUndinc ovti a numb i of years 
collected a 101 } laigc amount of infumalion ibout businebS 
houses in North \mtnci and publish twice a }ear 
reference books giving mloimiliou iiguding tlu cicdit of 
concerns even in compdiativeh smill towie In addition to 
the publication of these nfucncc bool th< \ s( nd complete 
reports about buMuess conci in- to thur suhseiibcr^ and these 
reports give infoiination icgaiding the following points:— 

(а) Histor} of the busines-cone in 

(б) Ownership and changes in the ’-amc. 

(c) Digest of statements of assets and liabilities. 

(rf) Result of investigations in the trade. 

(e) Fne records. 


In India such agencies have not yet come into existence 
but there is no doubt that with the develop- 

Absence of credit Credit the field for this kind of work 

agencies in Indn. 

is bound to expand and such agencies will 
grow up in the near future in spite of the fact that there are 
certain inherent difficulties in the way of this work in India. 
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For instanc-*, owing to their illitcracj, a large majority of 
the people ire relv ctant to give information about their 
financial position Handicappt d as thi y an , individual hinks 
in India at pn m nl geiK ralh nnintnin special d< paitmciits for 
collecting infoi in ititm n g iiding the financiil position of thru 
customci \\h(n such infvuination i collected b\ banks 
tlirougli lliiid jiiitiL^ it i umol ilu iy‘- be fiitiiily rdud upon 
as the pf 1 on ()i p i on tliioiidi whom it is collected miy, 
innocen h oi iiU ntioiiilU tm itln i looio-,\ oi too gloomy 
i vu w oi til ill! me 1 »1 p > ition of till puty LoiKtiiiid \n 
cutnclv liidi II \ st IT'of ^1 dit I «IK Rs-.uitt (1 I ) Inii 111 nc(ds 
and con! )i mil i liuiim t iistc i i i tlu lu i d of the momi nt. 

\V< nn 1 i \ t in \ liK li'should l> “ is Indnii i tli ^iingts.*’ 

Wli 11 I in I 4 )pi Milled foi in ill f u iiitie l>\ i> r'-ons 

OI til Ill-, who h ipp 11 to be It eii“^t( m i the 

e \ iiiiin itio 1 of til it iitount nri i)ist 
A t Hint ' 

(1 ilin will 1 ) 1 i\ helpliiJ I OI instance, 
a cueful i \ nniiiitunj ol the iiec uni oi llu pei on i»>plying for 
ac( omm h 1 ition will how whitli i en not hi is ovi r-ti idiiig. 
SiiniLuK , il tli bill di ( onul d foi him h ivt uway- been dul\ 

honuuied It ' ill count is i p int iii his f i\oui 

H( idi - llu I boil mentioned soun e nf infoimatioii the 

c n dit cl( j) 11 tme ill of i b ink has to se rutini/c 
either sue i i i i 

close I\ the newspapti columns, cuttings 

fiom which 111 t ik 11 ii'd kept in llu nspectue tiles of tlicnr 
customers. It i the duty of tlu cndit depirtmrnl of a bank 
not only to collect such infoimation but also to iccord it in a 
handy and ea*>ily inte lligible form. In addition to this a cubtomer 
of a bank requiring iccommodation from it is generally asked 
to giveceitarn infoimation regaiding the natuic of the busincbs, 
the foim and the purpose in and for which accommodation ib 
requiied as well as the date of repayment. The banker should 
know the form in which the accommodation is required so as to 
enable him to consider whether or not it would suit him. For 
18 
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instance, a commercial bank would not like to grant a loan for 
a long period. No hard and fast rules regarding the .purposes 
for which loans should be sanctioned can be laid down as it may 
he necessary to discriminate more at one time than at another. 
However, when the money-market is tight preference should 
be given to those customers who require accommodation for 
genuine business requirements over those who require it merely 
for speculative purposes. Similarly, when a customer is living 
beyond his means it is not desirable for a banker to 
encourage his extravagance. 

Another important source of credit information to a banker 
, is the copies of the customer’s balance 

of Balance Sheets ^^^cet and profit and loss account for the 
and Profit and Loss last few years or a statement of his assets 
accounts. liabilities which should be, as far as 

possible, certified by a competent and reliable accountant. Such 
preliminaries apply to trading customers and are very neces¬ 
sary as they tend to reduce the risks of bad debts of the banker. 
Indian borrowers are generally reluctant to divulge their 
financial position readily to their bankers; but if bankers 
insist on their customers to submit copies of their Balance 
Sheets and Profit and Loss accounts along with the loan appli¬ 
cations the former will have no difficulty in obtaining the 
necessary information from the latter. 

Analysis of a Statement. 

The following general hints regarding the analysis of 
financial statements will, we trust, be found useful:— 

In the first place, a statement should be of a fairly 
recent date as a statement showing the 
Of a recant date. position for some past year which 

may be very much better than that at the time the person 
applies for accommodation. It is also desirable to see that 
the statement does not refer to a period when merchants 
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in the particular trade to which the borrower belongs have 
their indebtedness at its lowest point. Moreover, the informa¬ 
tion given in the statement should be verified by independent 
inquiries as far as possible, particularly when the same is not 
duly audited by a reliable firm of auditors. 


Differentiatioa o{ 
liquid and other 
assets. 


Secondly, the statement should differentiate between the 
assets and liabilities which are of a liquid 
nature and those which are otherwise. 
Among the liquid assets may be mentioned 
cash in hand, cash with bankers, bills 
receivable, shares and bonds, and merchandise, raw, finished, 
or in the process of manufacture. The items of quick liabili¬ 
ties are acceptances and amounts due to trade creditors and 
banks. Lands, buildings, plant and goodwill are some of the 
principal items of fixed assets, and mortgeiges and debentures 
are the chief amongst long-term liabilities. 


In examiniug a statement the banker must see whether or 
, , ., , not the would-be borrower can meet his 

be sufficient to Current or short-term liabilities with the 
meet short term help of his quick assets. It is necessary to 
liabilities. because the continuation of the 

business may depend largely upon the fact whether or not the 
eoncern will be able to meet its liabilities as they mature. 
For instance, if a businessman is unable to honour his accept¬ 
ances his credit may suffer so much that he may have to 
close his business although his fixed assets may be sufficient 
to meet all his liabilities. Bankers arc usually .satisfied if the 
liquid assets and short-term liabilities bear a ratio of at 
least 2 to 1 . 


We shall now deal with the principal items of the state¬ 
ment separately and comment upon them. 
One of the chief items on the side of assets is 
the cash account of the borrower in the examining of which 
the banker should see whether by chance it does not include 
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I. O. U^s of the proprietor or the nianagu While auditing 
the accounts of a small bank which closed it*, doois during 
the banking crisis of 1913 the piistnt authoi found on 
examining the pctt> cash book ot tiu bank that 60 to 80/o 
of the cash in hand shovsn in thi ca'^h book \s i(pn''( ntid 
by the 1. O. I of the managing dmttoi t»f the bink Such 
a practice on the pirt of a boriovv* i slu ulcl be di com it.ed 
The banker should al-^o •net tint the oiiiiinl ol c i li in hand 
at the time of till pu^p ir iiion of tlu it iik nt i iii undul> 
inflated cn account of tin pending pixiiunt ul ihi ili\iiknd 
declaied. 

itj*aid bill*. ifC(i\ablc tin b nl* i should i i run 
whether 01 no^ llu u tii tl\ ti idi Idl 

bill*' 11 rwable 

iccmid troni cuImut t whom w.uod'- 
have leen old T iking into con id i ilii n th custom cl the 
trade in which the bon own i iii^i d tb liinkn slioul 1 i 
that tht\ in nntlii r foi iindulN ju unoiinl noi lor 
unu-uilh long ]Aiiods Cjfnnilh icoinnnciil b nk i not 
prepand to lend montt agiinst b li foi long j> nod i on 
accoimt of their slow mituiit} th \ in not con id nd as good 
assc 


In cximining the item oJ book cb bts md aecount^ 
lec enable the binkii h to satisf\ himsi If 
Bool debts ind having ii/.ird to thi busiiu s, 

done they ait not unduly 1 iigi, othn wisi 
some of them ind> not be ieco\ci ibli Also b> koking 
into some of these accounts he cm find out whethtT thej 

arc good or bad The customer should be a iked to sign a 

statement that sufficient provision has been made foi doubtful 
debts. 

As regards the stock, it may not be feasible to get 

k n t ade inventory made and its \alue estimated 

° by an independent and reliable valuer and 

ihercfore the bank may geneially have to rely upon the 
borrower’s valuation. However, in such a case the latter 
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should ‘^tate that no unsaleable and deteriorated goods have 
been taken into account and the valuation has been made 
according to the ro-.t or the market price whichevei \\ai lower 
at that time. Of coiitse the bnnkci’s estimation of the 
borrower will al^o depend upon the nature of the busimb-., the 
Illation of the sine k to th'* sales, etc. The* banker should also 
see tint tin stoi k c mud is not in i‘^ccss of the requirements 
of the concern. 

At leg lid » the stock exchange securities In Id by the 
ipplicant for loan, the banker should try to 
stoti I'fi m,e object with which they aie 

cariiedas an asset. If the boriow^cr has 
invented funds which he cannot prohtably use in his own Iiusi- 
nt '.s and llu iidore invests lhi‘in in securities his ciedit portion 
IS streuethein d, bid on the other hand if they happen to be of 
a spiculative nature th* banker should regard tht*in with 
some ^UTpicion. As the latest market prices of such 
secuiities aie available without any ddhculty, the banku can 
ea-iiK aseiitain thcii niiik‘'t value. However, thi'^ does not 
apply to all kinds of ires and stocks, Foi iii'»taiiee, the 
shatci of se>eial lompanie-^ Jloated in post-w'ar years aie not 
easily -.all able and thi quotations which appear against them 
in financial and other papers, are merely nominal, hence 
they cannot be relied upon. Moreover, the banker has to 
see w'hether the shai(‘s held by the customer are wliolly or 
partly paid-uji because in the latter case they carry a further 
liability. 

In the case of fixed assets, the banker should asceitain 
whether the land and buildings are not 
subject to any incidental charges. He has 
also to satisfy himself that they are in good repair and adequate¬ 
ly insured against fire, deluge and earthquake. He should 
not only take into account the current value of the property, 
but should also have due regard to its prospective value. 
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In the case of plant and machinery the banker has to see that 
they are in good condition. He should 6nd out the policy of 
the applicant regarding the proper provision for the depreciation 
of such assets so that in case the building has to be pulled down 
or the plant to be replaced there should either be a proper 
reseive available for the purpose or the book values of such 
assets should be brought down so low a^^ not to affect the 
position of the concern. 

There may be certain ^undij as'sets '‘Uc h .i*-lea-t holds^ 
goodwill, patent^, tradc-maiks, etc,, who'ic 
values should gencr illy hi ignored b} the 
banker as m the cast of liquidation of the bn^ine^s the} aie not 
likely to fetch any price. It is to be noted that the banker 
has to take into account the bicak-up >ahit of Jjxed and olhei 
assets when considering applications for loans. 


Acceptances 


As regards the liabilities, the barikt« should first st ( that 
all the acceptances aie for goods received. 
In the ordinary courM of business nn rchants 
accept bills drawn by persons from whom tlu) puichase goods. 
If the applicant for accommodation accepts bills drawn by 
persons other than thosi from whom be has purchased goods 
or to whom he is indebted this will count as a point against 
him. The bills payable register gnes the details regarding the 
names of the drawers, amounts, and the dates of rnatuiity of 
the bills. Although m ordci to be sure about thi total liability 
under the heading it may be neccssaiy to communicate with 
the trade creditors, generally the banker will be satisfied with 
making c nquines through brokers. 


As hook debts or accounts receivable represent goods sold 
on credit, the item of accounts payable 
Accounts payable goods bought on credit for 

which neither payment is made nor acceptance is given. 
This item can be checked with the invoices received. It is 
desirable that considering the usage of the trade in which 
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the applicant for accommodation is engaged these accounts 
should not be overdue. Otherwise it will clearly show that 
he is unable to pa> his debts on due dates; nor should the 
amount under this heading be unreasonably large. For 
example, if a concern sells goods w'oith Rs. 50,000 (cost price) 
per month it should buy good-^ worth about the same amount; 
and if the credit teim is one month it should not owe more 

than the [irice of goods leqiiiied foi one month. In case a 

liberal cash discount is allowed in the trade and is taken 
advantage oi, the .amount of such accounts should represent 
invoices whuh have not been piopcily checkt'd or foi which 
the period allowed foi the claiming of th(' di^^count has not 
expired. It is also dcsiiable that il a concern raises money 
by acceptanceand other forms of boriowings, it should 
not owe 1 iig( amounts under this heading. 

When the concern appl}ing foi loan has no other banker 

the amount and the teims of the loan taken 
Other liabilities . . , i n i , 

fioin the baiikei will be known to him. 

Similarlj, the concern may ow'C money for taxes accrued but 

not paid and foi unpaid salaries and wages, Sometinie& these 

amount^ aie a souicc of gicat anxiety to those responsible for 

the management of a coneein. 

In addition to the statement of assets and liabilities the 
bankei should e.xamine carefully the piofit 
Arooun\ account for the preceding few years 

as it will show w'hethcr oi not the business 
is a paying one. lie should not only satisfy himself that all the 
expenses chargeable to th(‘ profit and lo.ss account have been 
deducted before arriving at the figures of net profits, but also 
that sufficient amounts have been set aside for the deprecia¬ 
tion of certain assets such as plant and machinery, buildings, 
motor cars, taxis, furniture, etc., which arc to be replaced 
after the expiry of certain periods, and for payment of income- 
tax, etc. He has to take care that the profits shown are real 
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and not fictitious. Here it is needless to observe that the 
banker vt^ill also take into consideration the object for which 
the loan is required. 

The following comparison and contrast of financial state¬ 
ments of A and B and our comments upon the same may 
interest the reader as illustrative of the general principles 
stated above. 

Statement of Assets and Liabilities of 

A 

Liabilities- Assets. 



Rs. 


Ks. 

Bills accepted ... 

... 3.000 

Land and buildinfj 

... 6.000 

Baak overdraft 

... 2.000 

Stock in trade 

8,000 

Other liabilities 

... 3.000 

Book debts 

... 8.000 


8.000 

Cash 

2,000 

Capital ... 

... 16,000 


24,000 


24,000 




A*s balance-sheet shows that the net value of his business 
is Rs. 16,000, i.e,, he can pay every debt that he owes and 
still retain that sum, or, to put it differently, he can pay 
his creditors 48 annas per rupee provided his assets realise 
their book values. 

Statement of Assets and Liabilities of 
B 


Liabilities. 

Rs. 

Assets. 

Rs. 

Bills accepted 

20.000 

Warehouse and fixtures .. 

7.000 

Bank overdraft ... 

11,000 

Stock in trade 

.. 33,000 

Other creditors ... 

3,000 

Book debts 

8,000 


34,000 

Cash 

. 2,000 

50,000 

Capital ... 

Liability on bills discounted. 

16,000 

50.000 

10,000 
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In comparmf^ the two bpecimcii sUteiiient-* gi\Ln above 
\\c find that yl’scapitiil is identical \Mth that 

btatements of A& wllilc tht Litters stock Is tliiei and A 

B comp in d 

h ilf times bie as tint of th#- foimer. 
Should li\ stock diprccnti b\ In capital will be 

ic'ductd to h ilf Th item of fi\liiu will not n alise 
a laigt Slim Ilowiv i, if ill of his iss i all t tlu u book 
V lines In c in pi\ ik iil\ J4 inn i^ per i upi Vnotln i weak 
[)oiiit of tin second tiuiiicni is that the i ilio bi twee n liejuid 
assets and slieat te im h ibilitit is e oiiipii uhlIn --null In /I’s 
statMiie III Up Uiioeiin of Ins icc^ fit me e ml bulk o\iidiaft 
Is Ks 5,000 if^uii Iwlnrhlu his Ks 2,0(/i) h c i-^h inj his 
stfiek ind b(j(jj d hts inionnt to ks 1 0 0 10 oi pioii thin five 
tiiin s the iinuunl of iddilioiiil ti h it h.iilJ b\ him to 
meet his eiuirk hibililus wlnie !•> in s c i^t. tlKu are 

bookdibts irid pioel woith ks 41,000 i iiii^l k^ ^0,000 

of cash which will b k |uiud to me lL Ih ii hilitie nutuiing 
at an i ail} d Uc 

It ippi irs, tlu u f(Ue, ill it /> s ])( III >n compan s ijiute 
unfivuui ibi} with th it of A 

Inoidei to e inble th'’le idi i to\isiid’ the \ik)tking of 
a banke I s III nil wink considiitn^ loin ipjiiic itions, some 
examples ol t\picil beurowiis will not be e)ut ol place htu. 

TRADERS. 

1 

MeBsrs. Bose Brothers, Cloth Mci chants 

This firm hii ajiplicd foi the cc ntiiiuance of the 
unsecured loan of Ks. 75,000. bomi two > ii back a nt w 
partner who brought m K". 00,000, was taken in the biiuness 
which was then in want of more capital. The loan was not 
acknowledged hy the new linn and th^ old account was 
continued as there was no change in the name of the firm. 
The balance sheet shows that the business is declining 
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The banker will be well advised to require the debt to be 
renewed on the new firm's guarantee. Otherwise, in the case 
of bankruptcy he will he precluded from pro\ing against the 
partnership estate In case the new firm is not prepared to 
guarantee their indebtedness to the old, ad\ancca should be 
recalled 


II 

The Eastern Trading Co. Ltd 

Tht maiiagin duectois of the C ompni) w int a loin of 
Rb. 75,000 on their coiuing guaranti c 

The company is an old custorntr and the turnover large. 
It has only recentlj bucniegistirfd is \ joint slock compiny 
with a paid-up capital of K-.. bO.OOO. The whole estate is 
valued at Rs. 2,25,000 but is conpiiscd laigd} of properties 
more or less mortgaged. 

This IS a case for due consideration, whirt character and 
business ability will count and supposing the banker is 
pierfectl) satisfied on the c points, it is i risk that might be 
ha/'arded As so much depends on minagi mint, however, 
the directors might well be asked to insuic their lives to some 
extent and lodge the. policies No doubt, b> its( If life insur¬ 
ance does not offer much security is its value is contingent 
upion payment of future premia, still the banker may accom¬ 
modate the comp my aflei duly a-»certaining the extent to 
which the propertu s of the company ire encumbered as well 
as the private means of the directors 

OOLLIEliTES 

Mining in collieries is gem rally liable to a charge at a 
fixed rate per ton on the coal produced, 
reMritl subject to a minimum annual payment. If in 

any year payment is made in respect of coal 
not won the excess charge can be got refunded in the succeed¬ 
ing years, m case the minimum is sufficiently exceeded. 
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The question of minimum payment may assume seriousness 
in bad times. The depreciation of machinery must be made 
good by ample reserves set aside for the purpose. Even in 
the case of collu nes free from lates or charges the asset is a 
wasting one, and it is necessary to create a special redemp¬ 
tion fund agdinsl the time v^hen the coal will be exhausted. 
Wagons purchased on the hire, instalment, oi on the deferred 
payment sv'>tcni, remain the property of the seller until all 
instalments are paid. Tliioughout their life, which is limited, 
frcfiuent c\penditure on rcpaiis is necessary. 

The Calcuttri ('oal C onference started in 1929 has rendeied 
a valuable service by fixing price«i lur the various qualities of 
coal and tliii^ eliminating unhealthy competition. Hitherto, 
when coal prices fell to unu asonably low Itvels, some com¬ 
panies had not the profits available for essential development 
work which resulted frequentl) in wasteful mining. 

I 

Messrs. Hiiker jee & Go , Coal Miners. 

Application for R.. 75,000 in addition to then old loan of 
Ka j,75,000 against first debLiituie chfUge, 

Liabilities Assets 



Ih 

Paid-up Cs] ital ... 

. 9.C0.000 

Bank 

3.73.000 

Creditors 

... 4,50,000 

Reserve ... 

... 3,C0.000 


20,25,000 


Ks 


Leases and DcNLlopments 

6,00,000 

Loose plant etc 

.. 5,23,000 

Wd),oiis .. 

.. 2,25.000 

btock 

.. 2,25,000 

Book Debt*- 

3.75,000 

Profit and loss 

. 75,000 


20,25,000 
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This company appears to be doing badly with practically 
no source of replymentb except, perhaps the wagons. It is 
not a good ri'^k. If the people coniKCt^d with the concern 
will not guaiantee in spiti of thtir being old suppoitei'^ of the 
bank the application should be rtfu'icd 

If pi esse d, however, thi rompin\ ma\ bt act ommodtited, 
with an expiess undciLiking n t to rhaij-^t or di-^po c of the 
wagons Then no other t i il> mirk^tablt it ni on the 
assets sides that could bacK tht k in idM|uatil\ 

II 

The Bengal Colliery Company Ltd 


Application lor 
fiist di Ixntuit chaig 

r ontinu iti >n 

e. 

1 of Rs 

15,00,000 limit 

ig mist 

Liabilities 

K 


Assets 

hs 

Paid up LapUal 

45 00 000 

1 10 , irt 

, ^freehold) 

50.000 

Dank 

10 50 000 

1 otta e 

Orctholtl) 

4 50 000 

Creditor 

^ 00 000 

\\ iuon 

10 50 000 


Resci ^ e 

6 0( CiU) 

\ nj nil 

4 50 000 


Piofit and lo s 

4 50 OOU 


0 00 00 i 

G.00,000 



'it )rk 


4,50.000 



I ool (U 

hts 

7 50.000 


75 00(00 



75.00.000 


The po ition of thi company appeals to be cjuite sound 
and the jpjdication for loan ma> be gianted. 

coNrn WToit^ 

1 

Messrs. Yora ft Co., Constructional Contractors 
Application for Rs, 15,000 in addition to old limit of 
Rs. 45,000 unsecured ; and discounts Rs, 30,000. 
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Liabilitiei. 


AsBets 

Kb 

Bunk 

30 000 

1 * 0)1 debts 

. CO.OOO 

C'rediioi 

7; .( 00 

Woik in pioi»iess .. 

...r, 25,000 

Snrplu 

"j.io 000 

Stcnl 

...1.50,00( 



Pieniise 

... 75.000 



1’ ii‘t timi Mnrliin ir'\ 

.. 1 03 000 


0 1 101 


6,15,000 

Thl^ <iir tn In finp 

who die old ( u tcuK is dI th l*i 

h)\ ! l)\ ))(oj)lf* nf ^ond impute 
nk. 

If thi Vssi ts diid Li ilnlitv SI ill nil nt^ loi tlio In-t thioc 
orfoui>t'ir sh^v^ thi piofiL lu itisf.ictnry, the lisk 

is \\oith t ikjllg. 

11 

The Western Building and Consti uctional Company, Ltd. 

Liabilities Asbctb 


K . 


R.. 

Paid-up ( aniuil 

7.30,11.1 

J’lemisc 

.. 3,75,000 

Debenture 

^.50,000 

I’laiit and M lchlnel^ 

... 3,00,000 

Bank 

1,50,000 

Mod 

... i,:o,ooo 

Creditor<-... 

75,000 

Work in Piof^ress 

... 1.80.000 


Kctenlion moneys... 

... 1,50,000 

Book debts 

... 75,000 

Good-will 

... 75,000 

Profit and loss 

...1,50.000 

14,2S,000 

14.25.000 
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At present the bank holds a sound guarantee for 
Rb. 1,50,000 but the guarantor has leccntly died, and the 
bank is asked to release his estate, taking in'^tcad a charge on 
the retention moneys which fiom the banker's point of view 
are a very undesirable form of set urity. They are, of course, 
subject to the satisfactory execution of the relative work and 
defects may not be apparent for some time. Thc> are also 
subject to equities. The bank should not comply with the 
request, especially in vuw of tlu dcbentuie is-auc and adverse 
balance on profit and loss account. 

MILLS. 

I 

The Amrit Spinning and Weaving Mills. 

Application for continuance of Rs. 15,00,000 limit 
unsecured ; and Rs. 7,50,000 di'^count-*. 

Liabilities AsBots 



Hs 


Rs. 

Paid-up Capital 

75.00.000 

Mills and Machinery 

37.50,000 

Bank ... 

12.00,000 

Stock ... 

52,50,000 

Cash credits 

4.50.000 

Bool debts 

20,25.000 

Trade ... 

9.75.000 



Reserve 

5.25.000 



Profit and loss ... 

3,75,000 




], 10.25,000 


1.10,25,000 


The mill is old-established and thoroughly up-to-date 
and has recently been equipped to manufacture fabrics with 
cotton and artificial silk yarns in combination. It has a market 
in specialities and its manufactures are well known in the doth 
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market. It maintains fair profits even in bad times. It buys 
its cotton throup^h its brokers on the Bombay Cotton Exchange. 
The managt'ment is all-Indian and th(‘ Swadeshi movement 
will ensure a good demand for its manufactures. 

The facilities asked for will be leadily granted 
MERCHAXTS OR COUMISSlOW AGEXTS. 

1 

Messrs Malhotra Bros, Corn Brokers 

Application foi \<^. 15,00.0()() against hypothecations with 
15;^, margin, to iiicliidt confirmt^d documentary ciedits; trust 
facihtK up to K--, ,»,75,()0(»: and Jv^ 7,50,000 di^'Counts. 

Th«’y act * 1 '^ btokeis to some txbait, l)uL th(‘y are also 
merchants on tin ii ovmi account. No bdl.inci* sheet pioduccd, 
but they call then suiplus Rs. b,00,000. They have accounts 
with other bmks well. Th('y now ccmn' to this bank for 
increased facilities. Recently, howevei, inegul.iiities have 
been detected in th(‘ir discounts. It is fai»ly olwious that a 
conijid(*rable amount of tin ir papei is of the accommodation 
type. They aie also reportid to have been sspi^culating wildly, 
and to have beim severely hit. 

This is not the time for extending facilities but rather 
for rcciuiring reductions in their existing liabilities to the bank. 
The bank would probably be bettor without the account 
but it may not be possible to iccovcr everything w'lthout a 
certain amount of effort and pre‘?suie. 

In the circumstances great care is necessary in granting 
trust facilities. The possibility of their buying and selling in 
the same market should be kept in view, as, in the event of 
insolvency, there is the risk that the bank's claim under a 
trust letter might be countered by a right of set-off. 

From its very nature there is a considerable element of 
speculation in the corn trade. The demand for wheat 



288 


BANKING LAW AND PRACTICE IN INDIA, 


is enormous and widespread, and prices must be mainly 
governed by world supplies and crop prospects. Values 
naturally fluctuate widely. However, any attempt to corner 
the market cannot be other than transient in its action by 
reason of the many large sources of production. 

II 

Messrs. Bhagwandas Dwarkdas & Sons, Cotton Brokers. 

Application for Ks. 5,00,000 on different ear-marked 
accounts, including the bank’s acceptances, against hypothe- 
cation.s with 10;', margin, and 20% trust facilities 

Their authenticated capital is Ivs. 1,00,000. They have 
the handling of largo blocks of cotton brokers, Tht;y vvork 
generally on a coininission ; or they may effect orders on a 
small margin of profit. Evidently a firm of liigli standing. 

The credit facilities will be extended. 

MISCELLANEOUS. 

1 

The Koochperwanipur City Corporation. 

Application for Rs. 2,00,000 on various mortgages; and 
for Rs. 50,000 unsecured. 

Advances are taken on different accounts in connection 
with various w'orksand undertakings. On other accounts large 
credit balances are maintained, so that to a considerable extent, 
the bank would be lending the corporation its own money. 
As regards the Rs. 50,000, this is required for occasional and 
temporary use only, pending outside borrowings or collection of 
rates. 

The finances of the corporation are well-managed. It has 
its local Act, conferring large borrowing powers on the security 
of all rates, revenues, funds and properties, and, within the 
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powers conferred by its Act, and by any provisional order in 
amendment of the same. No fmther sanction is requin'd. A 
common fonn of mortgage has bu*n adopted, and its mortgages, 
to a coiisidenble extent, are lit Id by the public. Occasionally, 
it also I 11 I nmnev on rtdieinable stot k and in other ways 

Tin oqiust \m 11 hi rcadilv granted on rea^^onablv 
leniuin 1 ui\i turn-. 


II 

KfIV\ h\\i\\)i:R lAMSlILI)]! K POONAWVLA, 

DjI M lOlv Till rwv()\( n U>TTf)N ( o , Ltp 

\jipiK ilion 1(11 c outmu UK e of Ins. 1,J5,()00 limit against 
decdi of f mu 1 iini cn-itinj. K^. 1.75,0(10 at top of th inaiki^t, 
at low t it u 11 1. 

Tlu apj)li(.int 1 tlocilh inPuntiil umu and there hdb 
been a lunioiii that tlu coinpun'i a».( ount ma} come to the 
bank. IK fiiUd to cmi\ out his repeated piomisc's to 

reduu his loan. Apputiuh lu' ha lost money in dilfcrcnt 
concerns uihouv^u ^till o puted to be w( ll-to-do, 

Fuithii -.•'nuiu slioiild bi m i-^tcd on, and a definite 
piogramnu nt ii diu tion-^ iiiin»^«d. AKo th' rate of inti rest 
should b( I 11 ''' d 


III 

MEbSKS. K. HOSE & b, H. CHATTI:RJEE, 
ExECUTOKS, of IHF WlI.L OF TlIE LATE SlK S. 1*. GuPTA. 

Application for a loan of Rs. 50,000 against charge by 
them on maikctable securities worth Rs, 50,000 and on 
Rs. 10,000. the credit balance of the deceased. The executors 
19 
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require the loan for the payment of the estate duty and under¬ 
take to obtain and produce probate as soon as possible. 

The applicants are introduced by reputable solicitors. 

The risk would be regarded as a negligible one. The 
executors should be asked to give their joint and several 
undertaking, to obtain and produce the probate as otherwise 
they would be only jointly liable. If the bank is not authoriz¬ 
ed to pay the amount direct to the Revenue Department it 
might protect the payment in some other way. 

Executors get their title to administrate the estate from 
the Will itself, and have power to pledge specific assets forth¬ 
with. As in the case of trustees, so with regard to personal 
representatives, a lender can claim against the estate only by 
standing in their shoes. If the executors cannot rexover 
against the estate the lending banker will be debarred from 
doing so, 

IV 

DK. J. D. LODHIE, iVI. D. 

Application for Rs. 1,00,000 against Rs. 1,25,000 worth 
of highly priced marketable securities, e.g.^ ordinary shares in 
successful commercial and industrial companies, deferred 
stocks in leading trust companies, insurance companies, 
ordinary holdings, etc. 

The customer has not much means outside his pro¬ 
fession. 

The accommodation should not be other than temporary. 
Highly priced securities of this character arc subject to rather 
wide fluctuations, and, in the event, say, of a sudden fall in 
their market prices, the margin may soon disappear. Not 
infrequently it so happens that an accommodation granted 
temporarily degenerates into a permanent debt. The securities 
offered being highly priced it would be prcferrable to have 
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bigger margin than usual so as to guard against the possibility 
of any sudden fall in their market pnc(,* 

Different Forms of Unsecured Loans. 

Wt 'ihill iiou coii^dti different foiins of loans for which 
tht Iwnk( I doc not r!n\ collateral secuiity and has to 
contc nt hiiiiscH cither \n ith the pci'^oii •! secant) oi the borrower 
lion oi tc^c ihtr with Lh it of one oi inoie other persons. It 
^n^^ be -.t ill cl th It in ino Ic in time it h in a few ca es thit a 
hankc i w«)iilcl iqii tu k nd inonc\ against the [icr'^onal si c urit) 
of the boirowir When iboiiowci i iinibk to t.o\f smtible 
collitciil c< until loi icuniij id\dncc s applied for by him, 
lu ii I'kiil to w,cl tlw ^iiuintic of oini other piison about 
whoM CMcht lh hinkci i iti^h d 

Tht nil) t iinpoit nit toim in whu h binkcis gi\t icconimo- 
dilion without diii follauial siiaiit) is the 
lh c uintin 1 toiiiilm oi coniiiu ici il hill . This foim 

tnll t)l ext h in < 

of c nil lo^iiiLiit t)i i sub*>tdntial pail of the 
banker’s fiind^ is still \eiN litjpiiln piitKul lily with tin com- 
iiuicial banks in the Ictding 1 inopcan couiitru s. On 
Dfcfmbti U, Ti n, JO ^ of the totil liabilities of the Joint 
Stock Ikinks of England and Wales was lepuscnt^d in then 
portfolios bj bills discounted during tlu year. In the case of 
hanks 111 Indin siniilu figuus m not nailable as tht> do not 
always show discounts separately tioiii loans. However, fiom 
the following table! which is foi the year 1928 it will be clear 
that banks in India do not hold such bills to my large (vtent, 
vtz., a little less than 2 ol the total working capital m the 
case of the si\ leading Joint Stock banks and about 1 in 
the case of the Impciial Bank of India. 

* For further illustrations of tjpical boirovcers the reader is referred 
to** Baokeib’ Tests,/’ by Francis R Stead. 

t The Indian Central Banking > nquir^ Committee (Majority) Report, 
V 40P. 
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|l he Impel lai BanV 

1 of In dill 

The le idin., six 
Joint blue) Banl>s' 
ID India 

Liabilities — 

Rb in Ukhs ^ 

Rs in lakhs* 

C apital and Ke se-\ e 

10 8j ' 

1 6e 

Current and IV, jo it jccuint 

>0^ 

; 20 

Assets 



Investments 

1 1 04 

-C ( 

Bills 

1 1 

1 2 \ 

Ad^ances 

= 1 '• 

3M- 

Cash 

U) S 

e.s 


It Will bt clcai tioin th< il)()\< '-iirtimiit th it binw in 
India do not hold bills to iny lii^^c l\Ii tp Tins i-, ihu to lli 

fart that bank‘s in Inch i n< (d not h i\I l li(|iiirl n ouiC( 
their LonJntLii in 1 unbind a tin in i |»n portion of tlmr 
dtpo its an not pi^abjt fin d ni iid o i i mi\ li >it nonet 
Mono^ei, the vulrl fif)iii (lovunimni ^ (iiiitn i hi^^n r m 
India than in I-n^dnici 

Reasons for the lo&tricted Use of Bi!U in India. 

The leasonb foi tlu limited u^i (1 coninnuiil bdl in 
India aiL not f ii to *-(•] (1) Iht tf m 

The ol f count rllld t' I Cl f dll I- 

cash cieclit and ^ , , r i i 

running accounts anotluMictoi iLS|on-.ibl( foi tlu icsUKtfd 

usr of bill in India. In tlu cast of cash 

credits interest iseithci pjid onh to the extent that cicdit's 

are used oi on the half oi ijuaitn of the total ca&he rtdil agn td 

upon and the bank ran withdiaw credit in tlu event of dn> 

detenoiation in the position of the borrowing pait). In India 

a mcichant who bu} & goods on cie dit doe s not like to give hi- 

• (1) The AlUbabarl Bank Ltd, (2 The Hank of liarocU, Ltd 
(3) The Central Bank of Inaia, Ltd, (4l Ihe Bank of India, Ltd. 
(5) The Peoples Bank of Northein India Ltd and (6) The Punjab National 
Bank, Ltd 
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acceptances in cxchanf^o. He prefers to have a running 

iccount. He rm.> cithci clcai the ucount bj the end of the 

\'rir cneiill) before Dn\ ili —or if m) ip<ed ujion the 

biliTif nn) b cimed foivMid 

U) int'ii i.I)rncc of i( ntL il I’f ink the only 

CM tin firbt\ fir tb Jnclnin Joint Stock 

. ^ IJiil to t th bill II di (ounted in ca^e 

f ri (.1 int n 

of till iu\ 1 to ) to tlu linjKriil 15 ink 
Jiibi wbifli I oinpi t 'I with tli ii this biisiiit ■>. A 

h nl 1 ^iin to till Imp ml lunk of Iiidn for itting the 

bill r di I ni lit cl a i Id n ilui dh hi\c oni i luitirKc as 

lie d ii s nil Ilia to i\( out to 111 i vil the iiaim ^ of the 

poll who b 11 h di K.uunt-1 IP vxoild i ithtr | t fci to 

*c)d om (io\ inn it ■scuiiti with Mi i cihcd binkfis* 
binl md td \ in wh n x i h i in nud of f ind^ J \fn 
ti 1 i iIiIn of Kill ouiitin I', c tint u nl\ i> ippi ixed bills, 
ti bill [pin I il I \ ill ImpiJi) l>inl of Jnlii which 

1 ft rs iioiuiduict t th till 1 bink is to vl it i on^titutc s 

in ppiov 1 bill ^(11 1 ntl^ i binkii iii^coiintmg bills 

innot bi UK i t wh i if thi biT di^cc nut 1 l)\ I un will 

Ik let ptihl Id tlu Inn li 15 (Ilk of Indii ioi n di counting 


)) In id {lilt n i Li ol b ink oinoc ^ in tlie eouiitn 
lU niiii ^lunhi L JL i on Kcountin, for tb uiipopula- 


in tincL, if 


In Uiimtt n nil i jl i ou ulciuliliu^ um in unpupuici- 

1 i jf binl jfiiif tit> if bilK of vchingt. J oi in tinet, if 
" )i nmcul goof UP sent fioin l>oinbi> to Dilhi ind 
^ il th 1) ink m goti itin th bill in 1 onibay 

has no bnneh in Ik jIii 11 oinini ion his lo be paid to the 
bank itDilliito collet till bill I the 15oin1)cn bink not 
hiviiiL, a bi meli III J) ili hi to v. t th liusincs done tinough 
inotliLi bink to winch coniinissnin In'* to be paid 


(4) Till Ie bcin^ no public w n house and godowns in 


\b ence oi pubhr 
XV irehouses 


Indii foi stocking piodnci the documentary 
bills which would be more [lopular with 
Indian joint Slock Bank , aie conspicuou:» 


by then absence. 
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(5) The stamp dut> on bills for 61 days works out roughly 

It about pir annum. That such a high 
The stamp duty , r . j * 

rate of stamp dut} is *i {?rcat check on 

the free use of comm^'rcial bills rcdh/ed is eaih as 192G 

by the Hilton \oung Commission \ihich rr commended its 

abolition The CommisMon gave the cxampl of America^ 

Adhere the stamp diit\ on bills \v is dboli^liLd soon after the 

Reset ve Banking S)sUm vias biou^ht into txi'^tfnce As 

agimst thi-i the icidtrs ithntion 1 in\it(d to tht retom- 

mendation of the Boiriba\ Keor^.,!!!! ition C cnui ittci to Ica} 

a stamp dut\ on cIuqiK*^ in thi J>oml)i\ 1 h sidt 11 c ^ 


{(i) The 1 ick of unifoimitA in th cu tom^o\i mint, the 

Lack of umfor bundi i*- iiiotlu r ri ison loi tin c iicit> of 

mity in the cu'^tonis commi i( 1 il bilK in Indi I If th( luindis 

^overnm« the dtivin HI 1 sniipl 1 m n i .,1 Without the 

Himdjs , 

lon^. puiitorv ^iliilitcn n 1 unnuissTry 

prayers and the conditions difinitiK Ji In d tljL\ would 

circulate more freel\ thiii thL\ do it pu nt 

The following arc the chu f point infi\f)ni ol the imj)]o} 
Hunt of funds In coinmciei ilbanl -‘in the disc(» intniv.^ of bilK — 

M It 1 almn t certain tli ii iiionn iii\( trd m hrst 
el iss bills will Ih foitlicomm on due dates, 

p-iyment on dne ^ l>u me smm who has 

date accepted i bill will do In vc]\ best to 

honour it, is nlhciwisc his credit will 
suffer considerably, and, secondlv, Ihc lusf incite the acceptor 
fails to mak'’the pa>mt nt on the niatuiit\ of the bill the 
banker will get his money from his (ustomu, the drawer or 
one of the endorsers for whom he di rennted the bills Thus 
from the point of view of secuiit> as well as the ceitaint} of 
payment on due dates the bills art conside re d so good that 
Mr. George Ray, the author of “ The Countiy Banker con¬ 
sidered them the best form of banking security in preference 
even to Consols. 
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(fc) The banker ib able to employ his funds for a definite 

, . , period and by ludicious selection of their 

Employment of , 

fund for Klehnitt niituritK'^lu can ao An ange the investment of 
period his funds as will enable him to meet all the 

foiesotn dtmands without keeping his funds 
idle foi .my turn, hor iii^tincc, if a bankci rcCLivt s a deposit 
of Ks. 1,00,000 foi tliue months he nn 11 '“e tlu amount in 
discounting hilK which will mitiii' just a day oi two before 
tlu dcpciMt falK due. 


(c) The “.e bills ir stcuntit oi a \i ly lujuid nature and 
wlun 1 binkd finds it lucissai) to strength- 
iii Ills cash Hicivu ht need not go on 
buvingncw bilNwiththi a mount > which lu itcci\e->in piynient 
of tliL m itiiK d bills. IK c in hold back his funds till the time 
%Nhcnlu ( on-iidc It lU) loiigci nr Clssii) to kei p i laigc ie“>ri\e 
In cast of iii^iiit iinfon t n denuinis tlu biiikci an convert 
the bills discouiiK d into ca h bv h iving llitiii u discounted with 
tlu ceiiti il h inking institution Thus i b ink eiiiplo)ing a very 
luge i>art of it', funds m bills can i ven do with a roinparatnely 
sinallci icsuxe thin anotlu i bank which Jik“' not hold miny 
bills in its portfolio. 


{<!) As comp lied with ‘-lock exchange M'‘cuiitiLb they 

have ilso the advantage of not being subject 

riet from Hut appiecuibli llur tuations m prices, 

tuations in prices * ‘ 

No doubt with the hii.mcial changes llucliia- 

tions in till discount i ale do take placc and thus thr rates at 

which a hankci can get his cc mmercial papei rediscounted may 

vary, but the variations, aie not very gieat, and do not affect 

the bills unless the bankei has an occasion to convert them 

into cash. 


(c) The yield from the discount is slightly higher than 
that fiom loans or advances when the lates 
charged aic equal because in the case of the 
former the interest known as discount is deducted fiom the 


Higher yield 
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amount lent ^hile in the latter case it become*^ pa\ablc cither 
when the priiuipcil f illa diip oi is payable i]Udit( rlv, hdlf-yearl>, 
or \early. The followinc table shows the diffcionce in icturn 
per cent, pei \cai b tween inhiest on loao'^ ind di count on 
biU- — 


I > intc 

est 


lx IT 1(1 e 

l \ 1 count 

] . 


1 0 01 

G 

t s^iy 


2 c 


- 0 JS 


; 


p y 


o 

b 

s6 56 


4 


1 lb 6 

Q 

S 01 




11 

K 

1 nil 


If d 

1) ink' 1 

\m st*-Ks 1,00 10,000 in di 

( cnintin 

coni 

mt re i il 

pipei 

f n thtcr months it “> p i i 

at ad 

mthe I 

an (|u il 

i noun 

t ui lo ins foi tin 

sini p nod 

illd it tb 

s imr 

rat«, the 

foLlll 1 

Is il) lo c tin 

iljout 1\ . 0 bOO 1 ) m' L 

th in 


the littnr, IS liH di count is dfdncud in ilI\ iih wtiin is tht 
interest b( conit du cm tin i\pu\ of tli ])Mii)d oi th loan. 

Preoautiona in Diaoountin^J Bills 

Jn spite of thr i(b iiiti^ s, stit(d ibf»v , ii fuoui of thij 
foi 11 of inpkn rnc at of fan I < i rl iia pi cc lu- 

Ljcn unr Oil . 1 ii, 4_ 4. 

Ijoris ar iiLC<ssa\ hi tin hist place 

tlif iKiikoi should sc th't til bills he 

discounts ut w, ajiin (omineicnl bills and not iccoiniaod ition 

paper, as th'' fo ni i hive the id>'iiitap^' of buiat; hickcd 

up bv f/^oods I or i \ impl , when i cloth inerch int of Cilcutta 

bu}s i few bilc" of Dliotius ficjni a 15 ombd\ nuichint and 

bcinp unabJf to pjv cisli for this puichase accipl’. i bill 

diawn upon him b) the 15 ombi> mi rrli int, he hopi to sell the 

goods and m( et his ari.cptancc with then proceed-^ Thus, the 

bill Is backed up b} ictuil goods—dliolK s. On tin otlici hand, 

if the bill discounted is a “ kite, an accommodition paper, 

which IS mere ly a me ans Ixstween the draw er and the acceptor 

of raising money, it will not have such goods behind it. The 

proceeds of such a bill may be utilised not m the actual 

purchase of fresh goods but either in the payment of certain 
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expenses or antecedent debt*^. Although it is not always an 
easy thing to distinguish between the bill'> of one class from 
thoscof theothei a banktr geneuilly do( rot e\perience much 
di+ficulty indiffiK nti iting betwein the bill-^ of the tv\o clas'^es. 
boi inst me (, if tht u ec ptoi (»f a hill <li \\\ n h\ i ( otlon in^'icluint 
I do(toi, tlu iiiitia il })iLMiiuplion is tliai mo^^t 111 el) it is an 
iccomniodation j)ijh r to wlmli ilu dor toi fiuiid uf the cotton 
m( r( liaiit h is |)ut hi^ -ipiitnn to h( In linii, Tlu (jucstion 
wliicli till hink I II to put U) ijiiii->i If 1 w Ik ill r oi ii t the 
hill Is 111 1 1\ to lii\< I 111 i-i-utd A til usult of ome 

tic In il f oin»p iMil lioi^Rtioii htlwi nth* di i\m i ind the 

acfipLoi It lioi 111 1 iii'uiiihrid th it hill given in 

pi\mtnto{ II' 11 'I IK h { hull 111] li inaihiiKi) should 
he o iJid i ucli 1)1! I uinot h u )‘cho i lujiiid 

S c< ikII\ till hinlii hi to suisl\ liiii ilf regnding 
till (I dit of tin dii\\ t icijitoi cLiid other 

I 3 b Iti IS to , 1, , , 1 .11 

ihc cliciii of iii( ii. \\ fM\ »liiail\ stitid liov\ the 

^viiiL-. (uiiit dfjuiliiniit i»l 1 incMl rn l»Tnk 

( )ll cti mil 1 1 ]) la dv i tiiih detaikd 
infoimition K L iidiii,^ thi inditot dilhunl imiclianis wiio'C 
11 lines au lik«I> to ipju ii on coinnuiciil hill . If the 
variou- jiaitKs to tin hill i.i tin ciilonni of the hank 
fciiil) iiliabh iiifoini ition can In ^Ulund fioin its ov\n 

rt cords. 

ThiidKjllu fjuc-tion wLetlii r a hmk i -ihould hu) the 
coniini iciil jiipti luaiing ceitain nann 
othei^buis”*^'^*^ ^ depends not only upon tlu cicdit of the 
j)ai ties hut also u]Jon tlu cl iss to ulncli 
the hills hclong, hoi instance, tin bankci need not make 
thoiough eiKiuiries about the credit of tlu paitu j in cdsc of 
dociinicntaiy bills, to which documents of title to goods such 
as bills of lading, or railway receipts, insurance policies, and 
invoices, are attached, paiticulaily w ht n the goods concerned 
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arc nece<=^saries of life. In case of dishonour of such a bill 
by the diawee or any difficult) arisinc; m connection with the 
realisation of the amount fiom the diawtr pfoods can be sold 
and the chances of loss to be bornf by tht banker arc reduced. 
Howtver, It must be lenKmbered tint such bill should not be 
puichased from pirtu^ vihom Ihebinkci doL>. not knov^ v^cll 
as there irr cirtiin risk-, attached to the busiius lor 
instance the document- ic ompiinmt, tlu bill-nii^ not be 
genuin'^oi the mi> not con -j^ond with thm disciiption 

given in the doc uni nt- 


I ourthlj, the Innkc r sliould s< c th it tlu bill i- coniph tc 

incvLrv u-.j)rct Not onh mu*.l its foiin 
Bill Clin lete an 1 i . r i 

flee from kkets n .)mi. muit> .f 1 l.v ks 

(xphiri d ILL an c ului cli ipl i, but il o the 
bill must not lit o\ idu» oi dtf ctm m ni\ otlu r w ly 
In case the banker coint to know of tin dtfict in the title of 
his custorini to th bill Ik shoul 1 icfu^t to di count it is 
then the binker c mnot be tn itcd is \ holder in dut course/ 
and consequent!\ hi title to tlu bill will bt undtrt d di fc ct\e. 


1 cn ill) f j r 
failuieto pav stamp 
diU) 


Sl( bj of till Indiin Stamp Act, 
1899, 1 i\s down — 


'(]) Any pci son— 

(a) diawiii.,^ miking, issuing, endorsing, or transfeiring, 
OI signing othciwisc thin as a witntss, oi pre- 
si ntiijg foi If Cl ptinr t or pa\nient, or accepting, 
paying or nccning payment of, or in any 
manni r negoti iting, any bill of exchange (paya¬ 
ble otherwise than on demand), or promissory 
note without the same being duly stamped , or 

” Nef,otiable Inslrnmentb Act 1881, b 9 
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(b) executing or signing otherwise than as a witness 

any othei instruinont cliaigcable with duty 
without the sinu being duh -iLiniiicd , or 

(c) \oting Oi itt« mpting to \()U uncici an\ proxy not 

duh r-tciinpeil 

shall b)i such oifemc be punishable with fine 

whii h ni e\ti nd to hvt hunditd lupi e’^. 

PioMiltd thit, wluii an\ penalty h.is bfcii paid in 
uspictof any instiuinent undu Sec. 33, 
S( c. 10, OI See (»1 tilt jinoLint of such penalty 
h dl he lilowttl in n durtion ol tlit fin< (if any) 
tjut iith iinposi d limit i lhi‘i section in 
It p< rt of till iim iiisliuirient upon the per'^on 
w ho paid ‘-ulH p iialtv 


If dun w ill ml w '-su( cl without being duly 
stcunpctl, th< )iiij)iiu is^miij^ till '.urn, ind iKo i vi iv peison 
who, at lliL tinii win n ill i^sin d, i Mk iiiimgiiig director 
01 the seciitan tn otiui pimtipil ollii i nf Uu annpany, 

'ihall bt jiuni li ibk with iiiu whith ini' ‘ \ti nd to live 

hundred lupt ” 

Not only i-it mrt'.sii\ lo tin but they 

iiiu^nt b ( ini»lk(l tliiit th'V cannot be 
ustd agiin. This cm b« dom. by the 

diawei wilting Ins n mu oi the initials of 
his film acios> the stamps and thi iim date of such 

signatun oi by any otlit i t ifi ctual nif aii^, c jf., per” 
foiation. Mirth drawing two paialM luu'^ auois the 
stamjis does not suflice as the stamps r in bt‘ u-^id iigain. 
Failure to cancil the stamp clfectualK b\ a person who is by 
Sec. 12 of the said Act loquiud todo so is penalised by S< c. 03 
of the Indian Stamps Act, KS^lP.wdiich permits the imposing of 
a fine up to one hundred lupus. As the ( o-opeialivi Socie¬ 
ties are exempted from the pnoMsions of the Stamp Act, the 


CdQteilUion 

sumiv 
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Registration Act, and the Income T.i\ Act, rhc> are not 
required to pa> the btamp duty on hills diawn !>> them. * 


Bills diawn in British Indli on pitities out i)f British 

Stamp diitv on d'")’ .S'H. 17 of 

bills (lra\in on par- ihc Stamp* \rt, and this dut\ slumld be paid 
tits out of Hriii«^h at tilt tune of tlicir execution, but bill^ i-suud 

ill oLIk i couiitii^s on pailies in r»ritish 
India inu^^t be stamped b) tlie lu it lioldciiii Indn.' There 
is an exception to tin- rule, viz , in the case of bill- dmwn m 
-M\sore and on which full itainp dut\ ha h((n])ud. Such 
bills are exempt iii ic pei t ni tluii negfiti ifiou in Biitish 
Indii, but not in resp( ct of tin ii ihcs nlincnt hi! \( c fitiaci or 
pajiipmt, Wlun a bill i '-u* d out of Ihiti-ih indii i not 
stamped acrordint'to th( 1 iw of tin pi ice, and wlitib law', 
therefoit, dtclaii*i it ^oid, it is peiliaps void J-twheie. 
If such law’entails |H*nalti(-I, tlun Comts in India will take no 
notice of them. 


aftci 


Bills of exchange and proini- ia\ notes m their i lation to 
tin itaiup law dilfei fiom iieai]> all other 
in^Uununt in lli it tluni t impin'; afti*r 
ixuulioni iKit \ahd. fn fkiyunuju Sunrjmal 
V. QhandulaL the Boinbav flight unit In Id that wh i a hundi 
is :ifli\ed with out .imu .idlit-.ive itinip, inci the it imp i* not 


StairomK 
e\tLHti jn 


* Lo j|»tr.itive C rediL locitln s Ait, 1^1^, r ,28 

“ The iPnip d iiy with wlii'Ii instiuiuLnts executed un bebalt 
of ciuv jf 1 t< cd C)o, (i.iioe Sdciet^ ui b\ .Lay 
1 xeniplion fiom ffp fn niinibii of ucli society iilitiD^ to the 

stamp duty. duei'jc s of thr fiiiety ait ih.ir‘c.^ble, r uniitted 

undoi Cj-ovciniur lit oi India Notilicition No 683 1 . of 
December ^8, 1012 (publiihed uodii (lovcinmcnl Ke oliitioas 1652 aud 5<J89 
of Febiiiarj, and June 27, 1913, Ke\enut Department) Thi*- exemption 
appiic to all sumps on receipt^ chec|ues. bonds, etc, but not to Court-fee 
stamps —1 wbank’s " Xlcinual foi Co operatne Societies in the Bombay 
Presidency * (Part IV (Crcnci.ilj Ch.ipter X\l. luije 310). 
f The Indian Stamp Act (1899). b 19. 
t (1925) XXVIl BLR. 1118. 
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cancelled it the time of exuution but <it a lati i diite, the 
cancell iLioii of the ^timp is not \ ilid and the liiindi is to be 
treated as unstimped. InstiuiiKiits whuli ir not piopcrl> 
stamped ire not admi sibk in (Mdenc exempt in i criminal 
couit. 

bee )5 (n) nf Ihi Indnn Stiin[ \,.t, 18^19, gneii below 
prescribe tin pendtKshji lustiiim nl which aR not diiK 
st imped — 

‘ in\ lit h m ti iinii lit not b in nn iiisii umc nt char^^c 

, ibl withieliil (Ion innid ih ilf in anna) 

V mil e 

( ni^ i bill of h iiijf 1 jiioinis oi\ note, 
shill, -^iihiict ill |u I \ctpti)ii b il niitcd in diJcnc on 
piMiKii ol th du^> with \ Incii til m i i liiij^i ibk, ni in 
the t isi ul in m iiuiii it m ui ntl\ timped of di imount 
rcf|mrcd t) m il e up sui h lu L k the i with i pi ii xltv of fi\i 
rupci-3 )i, v\h 11 1 n limes th im unit of tli [ pei dut} or 
deficuni piition tlieitof txfittl int iuj> t , f i um cijun to 
ten time s such diitv oi poitioii 

When 1 biiikd decides ti di ei nut 1 ll Ii will t i n 
ciedit III tu tomej s t uiiti t uiomitwith ih imount of the* 
bill le s di eoiJiile li irgid Tin bill i th n lu n i in tin 1 ill 

Kiceuable l>ool ind it date otmUuii*\ not el in the l>il' 
Riccn ihli Diiiy 

A w liive alie ul\ tit d the gtiui il piinciplis govtniim^ 
the pie iiiLmuit for accept me , ])i( i ntmenl for piMiicnt xnd 
the di lionoui of bills, we piopose to eoiuludc this chiptcr b) 
con^idi rin the liibilitu-, ot the paitic to tlic bill 


The di iwce of i I ill iftn K Ills iicepted it becomes the 


l ] ibiliLic of tlic 
patties 


])iincipil ek btoi but till then the holder of a 
bill h i no limn igiinst him, ind he should 
look to the di iwer and the endoisei of the 


‘ 1 liese woids were inseitcd by Sec 3iof the Tndiaa Stamp (Amendment) 
Act, 1906 
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bill for the pa\ ment of the s*irae in case the drawee refuses to 
accept it. The drav^rr hj^ drawing the bill undertakes that on 
Its prc'^cntment it shall be dul}^ accepted and paid accoiding to 
its tenor. He also undertakes th it in case of dishonour he 
will comp( 11 ‘^ite the lioldoi or mv endoisci who is compelled 
to pay it piovidcd tlu neces'>ii> pir»cec dings on it', di-^honour 
are duh lak ii. The uidoi k b\ indorsing the bill attests 
that the bill when it left his hinds wis complete. TIk liabilitj 
of the endorse IS stiiid-^ in tin ord-r m whu h iht ir names 
appeal on tlie bill Tlit first eiidorsei is liable to the second 
and sub’-eqiient endorsds, thi second to the thud and the 
subsequent endorscis and so on 



CHAPTER X. 


GUARANTEES. 

When hankers’ advances are not secured by means of 
collaterals and the personal security of the borrower is not 
considered adecjiiatc guarantees play an important part. The 
need for this form of security arises not only when an applicant 
for loan cannot offer any tangible security but also when the 
banker finds that his customer’s position is weakened or the 
depreciation in the value of the collateral has resulted in the 
banker’s advances being not fully secured. 

Sec. 126 of the Indian Contract Act, 1872, defines a 
contract of guarantee as “ a contract to 

Guarantee de- . , i. i « f t • 

perform the promise, or discharge the liabi¬ 
lity, of a third person in case of his default." 
The same section further states that " a guarantee may be 
either oral or written.” For instance, if Mr. S. P. Kapoor 
who wants a loan of Ks. 500 induces his friend Mr. M N. 
Mehta to promise to Mr. B. I). Shroff to repay the loan in 
case of Mr. Kapoor’s default the contract is called a contract 
of guarantee. It will be seen that there are three parties to 
this contract; Mr. S. P. Kapoor is the principal debtor, 
Mr. M. N. Mehta is the surety and Mr. B. D. Shroff is the 
creditor. In order to make the surety. Mr. M. N. Mehta, 
liable on his contract of guarantee, which itself is a contract of 
a secondary nature, there must be a principal contract by 
which the principal debtor. Mr. S. P. Kapoor, should promise 
to pay the amount to the creditor, Mr. B. D. Shroff. Unless 
there is such a contract there can be no default by Mr. Kapoor 
and therefore the contract of guarantee will fail. Under 
certain circumstances a surety is liable though the principal 
debtor is not. For instance, where the original contract is 
void as is the case of a contract with a minor the surety is 
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liable not onh a‘=' but dJ^o as a pnncipil debtor Ir> 

such a case the contr ict of the so-nlltd suipt> is not collateral 
but ti prinf ipal c ontrart It i not acre “^s ir\ th it the principal 
contract must be in exist* nce it tlu time the contiact of 
guarantc* is mide the oiigiiial contric t In which th( princi¬ 
pal debtor undertakes to icpa} the monc\ Lo the cm ditoi may 
be about to com* into (xistcnci 


Ht ri itisnfii sdT'k t( di n the itti^ntion of the rt ider 
to in^thfi kind of contriet*> 1 nown is 
coiitnrts of iiidenmilv winch ippi ir it first 
sight to b iinlo^fius to fonti ict of 
guarantee Su 124 of tlu liuiiin ( oiitrict Act, 1S7J, gives 
the tollowiiiw; dtfanilion of i contr ict of ml rnnit\ — 


CoDtiact of 
indemnifc} 


“Acontiiet In wliieli on piit\ pMiniis tosavethc 
othei from lo s Ctused to liun l)\ th conduct ui tlu promisor 
himsclfj 01 by the roiidurt of in\ oth i peisoii cillcd i 
‘contract of iiidcinr it\ 

Wlun th consign* of a cUw,o w int th steamship 
compan} tod Inct tli same without the piucluclion of the 
billoflidiii^ lu IS irquucd to give an mduimit) bond by 
whicli he inul rtil s U) comp iisiU the Uimihii’ company 
for ail} loss v^Inch tlu coin|Min 111 \ h ivt to uTci is i n ult 
of dtlivL ring tlu ;ood to )um without Liu piodudion of tlu 
bill of lading 


Cruarantee distm 
gnished fr im 
indemiuty 


It will thuj Ik ck it th it the ^uiranlcos dilfei from 
contr LC ts of uidemnit} in that m the former 
ca ( there must bt two contract'', a principal 
contr icl beiwcrn tlu borrower and the 
lender and a secondary oiu between the 
lender and the surety, whereas in the latter c ise thcr* is only 
one piirnaiy contiact In the case of guarantees it is the 
principal debtoi who is primarily liable and the guarantor’s 
liability comes into existence only when the principal debtor 



OUARASn ELS, 


305 


makes dcliult. But in the case of an indemnity the proiiiissor 
is the onl) pci son v\ ho become s liable to the promi'Ct if the 
latter suitors a loss on account of Ill's ente rinc; nto a tiaii^action 
at the (‘xpii ss cIlsii of the foimcr. In Lngl aid, coni* ict^. of 

guannt ( iil k ]uii d b\ tin StitiiU of 1 lauds to bt in 

wilting; thoiiji (oiiliut of indiinnit\ can bi m idt. urall}. 
In Inun huv < xUiact of boJi th* m kinds lufd not be 
ex( (lilt dm wi itin 

It dot 11 t ipj) u ]iiil iitt nv U) in ikt in) dtUoIcd 

(omi n-^ou 1) tvv tii uiimt t^ ind otht i 
l^ro\ n t jj/ II. 

i in 1 tJl M (lint iiui 1111(111 icc(.ptcd 

b} bnil 11 li tl , h c ’ll 111 \ 1 idllllbl to dirt II lO til 

cumstinc , i lull md pos il’h , iiid -^icondlv, Ik c lu i they 

do not lit 111 1 iiM jiositm i b'l^ ilion on llu piuof the 
banker V mot t to the si id\ ii t u hovitvir, it mubt 
not be foij^ob n ^'nt such a s i-untN i c ntii 1 \ dt pt iidant 
upon t^^o thiiif 1 *i t]\ tlu initiil nd coidiim d '-ohtnc) of 
tlu ^ur t\, stcondJi lli piop i d ifliii oi tin t oiiipk icness 
in fom 1 tlu ipiiiiiuit it H 1 li luiil i 1 ii to‘•atisfy 

liiinsiJf iboiit tile iiuliil ind contmii d sulvtn^\ of the pro¬ 
posed guuintn b c lusi th it ) in no t inhibit stcuiit) the 
lobb in (ast ot till di bti \ s dt f mil will li i\^ to oe itimbui ^ d 


by the gii n uitoi 

Nohmkii will ounmiiK icctpt^lu iiiiintt ol i per'^on 


Remeilu foi 
the ] I I cm 

(Irawbacl 


of who c ciidit hi knovM ii \t to notlung. 
IfaguuanUt i to be of an> ical \ dm the 
b inker ihoiild 111 ik( the nuessar> enquiries 
lb )ut tlu chiidctki and hnancnl position of 


the proposed gini inti'll otherwise if the guaiantor's financial 
status is unsatisfactoiy the contnet of guaiantee will be 


meaningless If tlu guarantoi ii a cuitomcr of the bankei, the 
latter’s ciedit depaitmcnt will be in a pontioii to icport upon 
the financial position of the formtr, otluiwiic otliLi ,ouicts 


of information may have to bu rcsoitcd to. As a rule bankers 


are reluctant to accept the guarantees of persons with no othei 


20 
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means than fiKed incomes terminating with death. However, 
if such d guarantee is to be accepted, it is vciy desirable for 
the banker to take out an insurance polic}" on the life of 
the guarantoi. As to the second drawback, viz , tlu possible 
loopholes m the foim ol the pudiantcc which aic likcK to 
allow the guaiantoi to e\adt his liability, it mi} lu intMitioncd 
that as now-a-dayb almost cyci} bank now ha-i jiiintid copies 
of it*' own guarantee foim* diafted b\ lompituit solu itois, no 
difJicully should aiise on this -^coi . L\li\ pio\ision contain¬ 
ed in the form is insLitc d foi a dcfiniti i I'.oii and it will be a 
blundei on the pa it of the biiikii to accept a euai uitu which 
lb not drawn up according to the ippioyi d foirn. The It ngth 
and complicated natuie of tla document nia\ In ol)]cctcd to 
on the giound tint piolixity is no tiuc 11 1 of i (licit nc v but 
the banker will well advisid to ifcwMiaid his inicie'-ts 
against aU possible ii-^ks he in ly Inye to ficc. If he 
acctpt" a guarintfi in tlic foim of i -^implt Kth tlii ^narjntoi 
may hdM little diihcult} m uv iding his hibiiit\. Hjiniy 
faKeh accuse tlu hinWi ul huiiiw yuitdtlit l lui*. of the 
original coiitiact in ''Ornt wa\ oi other Lt idtit will be 
open to him to allt gf that tlii bank his tikma n w stcuiity 
from the customer in lu u of the oiiginal one eu tlidt it 
hab dischaigcd the customer or a co-gnai intoi oi that it 
hab been guilty of negligi ncf in pirfccting sccurilie*- chaigcd 
to it by the customei. Wlu le foi sonu reason or e^thcT it is 
not possible to obtain the advice of a law}cr regarding the 
contract of guaranh ( or the baiikci has no printed form his 
own knowledge and exprncnce would help him in making his 
legal position unassailable. 


Who can enter into Contracts of Guarantee ? 

As already stated, contracts with ininoib and persons of 
unsound mind are void. It will, therefore, be 
deal that bankers should nevei accept 
guarantc es of such persons. Although 


Minors lunatics 
& married women 


'For a suitable form of guarantee, «>ee Appendix A. Form No 7 
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married women can give valid guarantees which will bind their 
separate property such as stridhan^ the banker is generally 
reluctant to accept their guarantees bf'cause if relations between 
the principal debtor and the guarantor become strained a 
mairil'd woman may declare that when she signed the contract 
she Wris not a free agc'iit and acted niidiT the coercion of her 
husband, parlirulnily whim he or ln\ relative or friend happens 
to b( the jjrincipal d« btoi. As geiv'ially Courts have a tender 
heait towaid^ the lair se\ tin above pica is likely Ui be suc- 
cf ssful even tliough llu‘ evidence in Mippoitnf the same may not 
be so eoiiviiK'ing as it would be letpiir^'d in other cases, Conse- 
(juently wive*- becoming sun'ly foi husbands, c^xpeclant heirs 
foi theii falln'is cu in oth«M ca'->es w’here it is likelv that undue 
inibience m.n bt .it woii* aic' exnptn^nal instances in which 
tlu bankt'i -hoLilil be paitieulailv eauful. 

A pntuei ha- no implied powers U) bind bis co-paitners 
bv enli ling into a lontiart ol guarantee in 

Piirtnei lii». / , i i » • 

the hrm s name, unless the ordinary business 

of the film is mehasrna) iec|inielh« making of such contracts. 

Thcrefoie in thc‘ ease of a guaianP t by 'i thin it is <Iesirable 

that eitlicr tli('jKirtner signing on bt h.ilf ot the firm should 

have express author it} lu bind tlu-tinn by such contracts or 

all the p.irtneis should sign the conlracL of guarantee 


As regards the powers of a eom|)aiiv regi-^terud under the 
Indian Companies Act, to make con- 
Reqistered com- it has alicady been stated that such 

poweis depend upmi the company .s Memo¬ 
randum and Articles of Association. No doubt certain other 
powers are inferred, which can be exercised according to the 
Articles of Association, as in the case of most companies the 
Memorandum, after setting out in details the various objects of 
the company, winds up with the general clause empowering the 
company to do *' all acts and things incidental to the carrying 
out of its objects.” In the case of a trading company the 
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ordinary commercial transactions requisite for the proper con¬ 
duct of its business are impliedly within its powers even if they 
are not expressly provided for in the Memorandum. However, 
to imply a power to borrow money for the purpose of the com¬ 
pany’s own business is a very different thing from implying a 
power to guarantee advances to other peoples even when they 
happen to be customers of the guaranteeing company. A power 
to give guarantees would not easily be inferred especially w^hen 
the Courts are jealous of the doctrine of the implied powers and 
will not readily read such a power into the company’s constitu¬ 
tion unless, taking into consideration the nature of the business 
of the company, they are satisfied as to its need. However, the 
best legal opinion on the point is that a company cannot stand 
as surety unless it is expressly authorized by its Memorandum 
and Articles of Association. In re. Friary Holroyd and Hoaleys 
Brewerys Ltd. v. Leckham* w'here a company had power by its 
Memorandum to “ subsidise or otherwise assist ” any person or 
company with whom it had business dealings, it was held to 
have power to guarantee the debentures of another company. 
However, such powers must be exercised for the benefit and 
the purpose of the company. 

Before accepting the guarantee of a r(rgistL‘rcd company 
the banker should also satisfy himself that 

Joint Stock com- company is duly registered according to 

panics as fjuaran y . x .i i j- 

the requirements of the Indian Companies 
Act as otherwise the banker’s security in the 
event of liquidation, is void against the liquidator and the 
creditors of the company and the guarantee practically useless 
as a security. Where a company resorts to borrowing in 
order to obtain the capital which should properly be 
furnished by its shareholders, a lender saddles himself with a 
permanent advance. It is not uncommon that a one man 
company is registered as a limited company only that the 

* October 26. 1922, CbaDcery* Division, T.L.R^ 
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promott-r may not risk his private means. Ip receiving deben¬ 
tures as scciiiity a banker will be well advised to make the 
advance b\ w.i\ ol loan. When a coinjiany experiences a set¬ 
back .ind till ) anlvM has alnad} .icci pted it^ guarantee he 
1) coin*'- nuohtil in iisks w'hcn llu boirowei is unable t.» meet 
his . Kt inn * on'-.itju* nllv decide to t.ikc a debm- 

tuu *o\iiin'; till <oin[)in/ i stl*^, hut hould i winding up 
(.11 n within tin month'-' of tht is-ia, the dthentui**- far 
ai th lioitin ( h i-^ nmcein* d, an nuahd, except to the 
ext* nl <il 111 h 'dv.uiM made by way of considf r ition, 
unj It Clin 1 m jjiovid that tlu Company was solvent 

iinin dial*'\ ifli i tin ct* tlum of tlu kmd. Wturc u romiiany 
mm iiite* moth*» (.oiniMin ■. dtbentuua thin in tht * vent of 
ih* *1 htoi **)mj)in\ wndin» up it'. huMiii^^, th* pKliULncc 
-haiclioldcis ol the‘Miaianloi itnnpanv, who aie tntithdto a 
piefiiinci on is^t'. loi tlu amount *>f thiir ^Iiaits civer 
hoMu'i of oidinai) .liu*., would find tlu iiisi Ives unjustly 
poitpoiv J to the tUiaoidmiij oblmtion of tin guaiantced 
d*'l)L foi th* bviufit •( anothii toiiipaii). Where a 
company cut* r*. into a loiiii ict *>1 i uaiantti in rO'.picl of an 
nltta I'ircs boirowinghN iiioihn tompiinv th* ^ uaranUi l iiinot 
be nfoicid winch is not d ill in the inUit-)t^ of a b.iiik winch 
ha-» inadveiUntl^ allow id a conipciii) to hoiiow ultra vires, 
Tt la, theiefoie, desirahL that bankers '.hould not generally 
accept Ur giiai.intei’- of icgistercd compimc*'. unle . their 
Articles of Association contain expu ^s jiowcna lui the 
purpo'>e. It would Ik in advi'.able pic caution on the part 
of the sharelioliUr. to (lue-ation what benefit the company 
standing .i*. -.in tj is going to receive, oi what considera¬ 
tion the guaiaiiteemg company gits for imdeitaking the 
liability. 

ConBideration. 

The contract of guarantee like other contracts is icquired 
to be supported by consideration. Consideration for a guarantee 
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is defined by Sec. 127 of the Indian Contract Act as 
follows:— 

‘‘ Anything done, or any promise made, for the benefit of 
the piincipal debtor md> be a sufficient consideration to the 
surety for giving the giiarAntec. ” 

Thu*', it will be clear that it is not necessaiy that consi- 
dciatioii should implv nicc^-iiiilv something 

Its mtaniDfi , r , i / r . " t 

done foi the benefit of the guarantor but 
anything done foi tin beiicht of the principal debtor is 
considi icd as an adc(|uate consideration fur tht gii.ir.intor to 
make iht contract \alid. 1 or exanipli, il .Mr. Hiialal n-.k-. Mr. 
Kashinath (the creditor) to foibenr U* an Mr. Zulshi, the 
principial dcbtoi, foi a certain p nod and promm ^ that if 
Mr. Ka-hinath doc'^so Ml ffiralaKNill pas the amount in case of 
the default of Mr./utMii, tlu'foibiaiam t on thi par tot Mr. 
Kashinath would hi a consideration foi tin guaiantt‘i. However, 
if Mi. Hn ildl instead of asking Mi. Ka'ihinath to forbeai to sue 
Mr. /utshi asks Mi. Ka-hinath to wilhdiaw a enminal 
proceeding against Mr. Zutshi, but Ihc Court refuses to grant 
the nfc'e*-:5ai^ permission the con'>idi ration will fail and 
thcrefon Mi. Iliral.il will not be habk to Mi. kaihinilh. 


Wh( ther or not the contract of guaianUf is one which 

is gem tally lerintd by the lawyers as 

(ontiacts of i^^crnmcc fiihi, r t,, one in the carrying 
guarantee nol r t . . j r 

uhcrftuui jidBt which the utmost good faith must 

prevail, has been a ^tumbling block iwen to 

classical legal authorities. On the om hand it is aigiifd that 

it is iinnccrssary foi a bank—ajiait Itom participation in fraud 

—to volunteer any disclosure a- to tlu state oi hi-*tory of the 

account, oi its knowledge of the debtor’s financial position or 

commoicial credit, however impoitant it may be for the 

guarantor to know the things. In a recent Madras High 

Court Appeal Case* it was held that the bank was under no 

obligation to volunteer to a surety any information as to the 

” Imperial Bank of India v^Avanaet Chetttar, (1930) 53, Mad, 826. 
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principal debtoi s past ind( btedness, when the ‘ninety did not 
a,k am infonnaticai on the point Indeed, the piobiblc 
re Ison foi Kijuiiing i guaiinttL ib dis^ali'^faUion with the 
piinnpil debtor s credit On the ollu i hand there are tho'.i 
who uphold till 'IK N\ tint uiid( i ixceptiornl circumstances the 
banker bound to fuinish inform ition He iiiiist not conctil 
from till siiict} iL\ siLiit iiraii^ciii nt In ini\ hive bttween 
hinntll iiid his cutomti whif li n iiicon ntt Jit iltogithcr 
with ih (ontiKt till uict} 1*5 to siv,n If i sun tv asks 
iilcvnit ju ti >11 ilJiOing tli tirnsKtion i binkrrhasto 
finswd til in bdoi tin si^ niii^ of tll^ cnntiict Tvtn during 
tin Loi limiiiK of IIk ( oiiti let of "111 t\'.hip i gun inter may 
ippiouh th bink i ind a k iiifoi in ition u tiding thi exUnt 
ol 111-, liiblit^ 111 iccoLint of till nil lilt I f i\i n b> him. 
Howcm till d) n )t mi m tUit th liiul i hoiild foigit 
hi-, dutv >1 oh r>ii^ cilc> with n ird to hi debtor’-, 
acroiiiit It hi ii \n \i( luui held h> in) t oujL it least to 
till piisiiil mill )i 'nowhd^ , th it »t ItNv itiiiii i binki i’ light 
to disc i s i\cn wuh ^ suut} tin opu iticui-^ ol the iccount and 
eiiitoiiKi 1 bu UK \(CoKhng to the di ei ion m Vaftouai 
PfOiUiLial Linnf \ Gin lusl*^ xUl iioii di-.elosuiL bs tlu bink 
to the giiM tutor <if th i eustonici^ mtidiiwii account of 
factswhuhl ] tin binl to uspti itlnt thi ci toim i w i defriud- 
ing tlu gu Li iiiloi did lift iiiv ilidih the giiii iiiUt a-^ the b ink 
owed no dutj to bung its u^pieioiis to tin surety notici. 
llowi\ei, li (|Ui tioiud b> tlu would-bt suut} hi must give 
the iiquisiti iiifoun uiuii lioiu , 11 } and to tin bistof hi ibilitj, 
the occasion )Ustil\ing even tlu disclosui ol the custonur’s 
account, i \ti\ httli saul which ought not to have bten said 
and vci) litlK oinittcd which ought to ha\c b(cn:>aidmiy 
sutface to avoid the coiitnct. Lven on these occasions a 
banker can never be too cireful while giving the essintial 
information as the re ib in all cases a real risk of mibrepresenta- 
tion. “ Lf dbt said, soonest mended,** would be a good motto 


(1913) J K L 335 
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for a banker in interview? relating to proposed surety transac¬ 
tions. 


Effect ■» of ini&re 
presentition oi 
failure to disclo e 
maternl f-ict 


The Indian Law on the effect of mi«i- 
n'pic-=ientilion or failuie to disclose mriterial 
fact, m obtiininj; a f^natanl^e is. given in 
142 and 143 of tin Irnlian Contract Act. 


Sec. 142 Ifij*, (lo\ui. ‘‘An\ whuh lias been 

obtained b} miMii. o] misreprc'^^ntation jiuJ h\ thi cieditor 
or with his kriuwlcdg' oi is cut concviiiin; a initenal jnrt lif 
the transaction i invalid.” 


Slc. 143 run-, a follow, — 

*‘Apv giniaiit liicli thv ci i has o]>tain» d by 
menis of k(».pin; ih’ict i-. to Mil .iii '.ir*. im lanrc- is 
invalid.” 


AscornpleU* icc lx tween tin piitU'^to a contract is 
necLs^tiiv it must lie ivident that no ulI) 'ccoi 1 cm exist 
when the guirantts is obtlined by nn in, ol >01 i» pn ^eniation 
regtiding a niattnial put of tht tran^rution. Mtlnnigh it may 
be a '■.uiiK d that ^H'lknrs in modern linu ■> an not likely to 
state delibeiat 1 \ whtl thtv know tti b 1 iNi 01 ti» wilfully 
create ni) faLi nuptes ion on the mind of a piLptjsid surety, 
it is quih po-.-iI)ii* til It i nil'.Lvpi'suit tioii m?iy be made 
inadicrtciitl) which n. give the * iuli> a ch.iiicf to avoid his 
contMCt. It mu, tiniffoic, be stated thitinanv ducu-,sion or 
negotiation vNith Ihesimty the banker should not sa} anything 
even casuallv that would mislead the w'ould-be siin ty. The 
following illu.tration w'lll make char the effect of an inadver¬ 
tent statement. In the old case of Stone v. Compton,^ the 
defendant joined as surety for the bank’s customer in a pro¬ 
missory note for £ 2,000. The bank took also a mortgage 
for the advance. At the time of the advance the customer was 


(1838) 3 BiDfi. New Cases 142 
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already indc bted to the bank to the extent of £ 800. but in 
the mortgage deed there was a recital stating untiul} that the 
sum of £^800, hiid in fact been piid. The deed \vas lead 
ovci b\ tlu Innk’ , reprusentatn to the -uret}. The Court 
held that the uiitiut ncital o icidoAtrto th»- ^luii intor 
Mtiatcd tlu I )ntrict of guaiintfi an instance of 

pros'ntuion b\ coiicciliiit. i irutciiil p^it of the 
transaction ivi tlu following < \ti.u t fioni the udenuiit of 
\Aaiiint,ton | in ffL^xtisfon Wt^b x^Iick tiv i^rt- 
pu ( nt 1 Lion w 1-1 oiii\ i to th fonUn^- of deed knn\^.i by 
tin I f ndi nt t)d il with In-. piO[) iLn nim isi jaii uht wAs 
held to!) 11 il 1 11 ]ii Lie I \\ nn^lon o 1, ‘f line bad 
no I Mtid I uii till ,) \ liitluL ibaa ibii a 

nil i }>ic iTitition to eh nitiui iiid ^bii 1 i oi thi docii- 
lu nt uonJ-i It.' 


1 ilLc 1 mu i 
noni on u ii inUr 


I nliki f ontr u t (( iiisui nu tin uh i 1 utmost t iilh is 
not, i ilu uh till (I th I H )t ibt t onti irt 
of ''iiK t\ liip 1 n n(^ tlu dut' (1 dis- 
(Ix ue Tlui doiu )t in[) n u b» my 
miUinl IjIkup ^ b twtin tlu 1 ngh^b Liu mi* tht ludian 
Law els I ud tlu (lb c L of I'iiu I ilmi nt t)l 1 icl on u Mteis, 
aJthfibgh tlu lin^aiu ol Str 14 Iriliui C onti ic t \ct, 
might ene tlu im[)K suui that in uiujii ilific i dut\ of iiing 
to the ^uiranloi (oniphte inioiniilMii i .nlin., di the 
inaUiialftUt is inipnid upon tlu cuditoi. Th following 
illusti ition- will niik( (hi position cli u to tlu ic ulei — 


lllu^tidtions 


If \Ii. Bhattachai> I, a bauku. in^ a^^i Mi tiiipla is a 
cashiir who sub-.ii]ut*ntl> tailto acconntfoi 
sonif moiic> iLCened hy him on behalf of hi& 
cmplojei and IS thirifoie called upon to tind suiit} ioi his 
proper k ndciiiig of ai counts of the inonc) to bcieceived b\ him 
and iMr. Deslipandc gives the guarantee at Mi. Gupta's ie([Ucbt 


• (is;07) 1 Cb. 577 
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the guarantee will be held invalid in case of iMr. Hhatlacharya’s 
failure to acquaint \h. Dtshpande with Mr Gupta’s previous 
conduct. Similarly, if at the lequcst of Air Cuirimbhoy, 
Mr.Liljecgi\esa guiranteo foi the cxi^tin^and future liabilities 
of Air. Ciirrimbhoy to Mr Pceibhn\ uj) to a certain sum 
which !■> iln id\ cxcetdcd the contract of giiarantt^ will be 
voidable on the giound of coin \ iIitk ntof a in itt iial f irt unless 
the Cl editor inform-^ tin "iiutv of the fac t In lou he si th( 
contrict of nni intec. Tlnwcvi i, it shcuild hi -.tatid tli it it is 
no put of 1 hirikit’^ Jut} to voluntcLr i full and ditnlcd dis- 
closdK of his prcMou*- dc dm''I with tilt dtlitor In Wyfhcsv, 
LaboiicliLU Lt)id ChincLllor C hi Ini fo d ^pi iku’ of tht 
crcditoi -> id, ‘ Hi h not hound to infoiin tin mli nding 
guaiaiitoi of iht inattii^ 'fitting tin ir dit of thi dihtui or tc> 
an\ ciicuni tanCLi niu onnM t d with tlu triii utionin which 
h( is ahout to ( ng If whuli v ill icndir hi jk) ition inort 
ha/aidou" 

Scope of Guarantee. 

In ditirniinmg tin stip of ,^nirmtic, two iinpoitint 
point- an-.i — 

(n 1 tlu -,u II tilt I isj'iuju oiu , th It 1 , OIK intended to 
apph to I pntuuiii d hi or i toutMiuing 

•-pecifir or wlllth iXtilld to l SI 111 of tiaii-.- 

Cooemu 

iction hetwien tin b inker and his 
debtor Ill ca ( of a -.pi (.liic guai intce, tin guiiantor’s 
liability will Cl isc is ooii as the particulai ad\ inci or 
advances arc pud I or instincc, it Lala Ikdak Rain wants to 
boirow a sum of Ks jOO from thi Ccntial liaiik of India 
Limited, md Lalx K im Suan gucs aspccifac guiranti c,he will 
not be li iblc if Lala Halak R im pav -.btick the amount borrowed 
and take -.afiesh loan from the bank. (In tlu othu hand, if the 
guarantee is to be a < ontiiiuing om, the guai intoi will be liable 
for the balance irrespective of the payment'^ made by the 
pnncipd debtor, as they would go lowatds tlu payment of 
• (1858) i De G & J 593 
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earlier advances. For this leison bankers always piefer to 
have continuing guarantees so that the guarantor’s liabilities may 
not be limited to the oiiginil idvancis but should also extend 
to all subsequent dtbts Tills would cnsuie afetj foi <-he 
bankt 1 as otherwise he would Ik runnine a risk if he has 
inadvirttnth allowed tin piincipil debtoi an oviidiaft 


(J) WliLU theginiintri ippliestotlu whole debt,which 
\ppiipuim .1 til* iinount of th( guarantoi’s 

t,uirinict t t ( lnl)ilit\ the biiikn aftei the fiiluu of the 
' M ^ piinripil d( 1)101 cm ihiin fioiii Ihi guirantoi 

*'^‘*^** th Tinxirnuiri iiik unt guaranteed b\ him 

and ])lic iiJK to tin c»t(.lit of susp n e account and 

pin\i 111 (Ill'll for the whole d lit i^onst th» istat of the 
dil)ti)r flu duidciid nrtiu Ifioin tin dtbtoi c tib can be 


riidiud to tlu d( btoi s Hcount ind th iinounl n c Aid fiom 


tin gnu inioi I m Ik li in hii d lioiu tin suspt nsf iccountlo 
the d bloi Kcount In ci>c thcic i iniilii it is ntinned 
to th( uiiintoi I oi iiwtinci, il Mohin Lai auii iiitecs 


ath uic loul to l\U in t-hiii I l)s llu \okoliiina Ikink Ltd., 
but limit his lll^lllt^ to l\s, ] 000 and if on tin fiJuie of 
Iv 111 in ( h mcl it is f nintl ih it h< out Ks J,000, Llu bank will 
call uj)on \lo \ \n Lil to pu k 1 000. It i in tin n pio\i its 
claim i nil L its ui ht )i s wliuh [)ivs a dnidind of 

anni'. S p i rupii flu binl will uuivt Rs 1 000, from the 
estatr ml tins amount to^^itlui witli llu imount icccivcd 
fiom \lohm LtI will satisfy its cl mu Thus Mohan Lai, 
the guaiantoi, will sullei i lo s of Ks 1,000. Howc^ci, if th^ 
guarantu i ippliraoh onh lo a put of th* debt, the 
guaraiitoi on the pdMiicnt of tlu amount of his lubilit) 
to tlu bmkci cm stand in tlu shoe*- of thi baiikci to the 


extent of the amount pud b\ the guarantoi and prove 
his claim against the estate of the dcbtoi. Thus in the 
illubtidtion giv( n abo\e if the guaiantec applies to 
half the amount of the debt, Mohin Lai on pi\ing the 
amount of Rs, 1,000 to the \okohama IJank Ltd*, 
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will be entitled to prove his claim against the estate of 
Rattan Chand and will receive Ks. 500. In this case the 
Yokohama Bank Ltd., vs ill be entitled to prove its claim 
for Rs. LOOO only against the e^^tate of Rattan Oliand and will 
thereby lo^e Rs. 500. Moroovr*r, it ^^liould be notcc; tlsat this 
limitation should apply to ihe ot the guarantor*-^ liability 

and not to the amount to be advanced, because in the latter 
case the guarantee may be totall) invalidated if .l sum rxceed- 
ing the amount incntimied in the contiact of guaiaiitet lent. 
For instance, if the guauutoe k*, vvoided as follow'--“In 
coiibideiation of your advancing to A. B. ^u^afalli a sum not 
exceeding Ks. 500 I guarantee the pavnu^nt f»f that amount,'* 
and if a sum exceeding K-. 50i), i j advanci d to A. B. \ U'^wifalli, 
the guarantor may escape lii^ habilitv on the ground ih.Ll the 
condition laid in the contract of guaiarib*< is not fulhlled by 
the banket. 

Having consideied the fundamental principles which 
govein contracts of guaiaiitee it is dcbirable to statf' clearly 
the obligations and iigiits of the (crcdiLor) banker a-* wall as 
tho-jC of the surety. 

Obligations and Rights of the Banker. 

Ill the ab cncc. ol an agieeinenl to the contiarv tli banlvei 
niU't not. witluait lh( ->un ty’s consent, vaiv 
, ' ' till oiiginal terms of the contract betwum 
hiin-'df aiid the puncipal debtor a it will 
discliarge tlip bUr^y wnth resp'-d to the transactions 
after the change of terms.* For instance, A guarantees 
B’s conduct as a cashier in C's liank. Afterwards B 
and C contract w'ithout A's con-^ent that B's salnr) shall 
be raided by Rs. 100 a month and that he shall become liable 
for nn^-fifth of the losses on overdrafts. If the bank 
suffeis a loss on account of an overdraft, A will not be 
liable to make good the same. Under the English Law the 
variation of the terms without tlie consent of the surety is 
* Indian Contract Act, 1872, Sec. 133. 
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permitted as long as the surety’s interests are not prejudiced. 
However in India bankers take specific powers from 
the guarantors to vary the terms of the contract-^ between 
themselves and their principal debtors and thus their lights 
against the sureties are not affected. 

The banker should notieJia.c the principal debtor or do 
^ ^ ^ ^ any act oi bi guilty ot an omia->ion the 

the ilcbiur ' conse(|uenci‘ of which is tlie discharge 

of tlw* prinrij)al dcbtiu/ I'nr instance, 4 
guairintct ^ a lo.in g.ianUd to /> by C and iifteiw'ards B 
becoming i inbaira^'-cd conlrnct-^ with his creditor" including C 
to a-aigii to them In pio])f'rt\ in coiisicL-ration of his release 
from ill'll tltinaiid.. A i di (li ngt‘d from his ^u^et}ship 
on tin gioiirid of (’ having i* li.i id i>. 

Tin btinkei niiel ex< iH-e k a-'Onalile cau' in hi> dealings 
\Mlh the di btoi u) as not to prejudice the 
po ition ol the sL,itt\ \>lic/ i.'^ ourc to 
»i' e)Cap' liabiliU when the Ixiiiker, unless h( i"^ 
rillowetl to do "o b\ rontiact of gnaninte(\ 
i slight \ Illation in the eondilion'. of 
the Loiiti ict ol guaianlfe. ^Vll'n. llu re are co-sureties, a 
rplea«i h\ tli • bankei of one oltlarn does not dicharge the 
other" ; iKitlui does it fiee the suut\ so releaMd from liis 
rc\^ponsd‘ilit> to the oLh'r suulits.' This "O, because an 
undue jii^hrimce given to thi di'.eh.irged surety is bound to 
affect th' othei suietu‘s adveisely. Mo’-covir, the surety, 
although leleased bv the baiiku, is liable to his co-sureties 
to the e\t( nt of his share. 

An\ negligent or impiopei handling by the bankci of the 

Rf(pct of nei-ii- lo the debtor w'hich 

f^eut oj impiopei itdiices lluir vnlnrwill diminish the liability 
handlitip of srciiii- of Lilt giuiiantor to the i*xtcnt to which the 
st‘cuiitii..s dipreciatc, unlesn theic is a clause 


Ti) txeiusc 


^on^ble 

cait 

in p* 

cle lIid , 
dcinoi 

V ll ' 

till (» 

ri! 

ha- ('!' 

' CLiM 

.1 even 


tieb 


* Inchao Tontract Ait 1S72, bee. 134 
t Indian Contract Act. Ib72 Sec 138. 
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in the contract of guarantee allowing the banker to deal with the 
securities as he may think fit. Similarly, if the banker holds 
some securities belonging to the principal debtor he should not 
return them either wholly or jurtially to the principal debtor 
as thereby he will prejudice the interests of the surety. 

Another example of an obligation which is imposed upon 
the banker is to be notirt^d in the rule 

Not to Ki\e m- which prevt nls a creditor from giving any 
dulgeticc to the . ^ n s j 

debtor. indulgence to the debtor unless th^" same 

piovideJ for in the contract of ginr.iritet‘ or 
is assented to by the surety, if the banker enteis into an 
agreement whereby hcforbeais or extends tin; time o( payment, 
the surit\ ^\ill b(‘ di'-rliar^^cd from hi^ li d>ilitv.* Tlu [iiinciple 
uiidcMhing this rule i-« th it ir tin banki r extends tlu* time of 
repayment the financ i.il position ol tin* piintipil (1< btoi may 
become so bad that tin* chance ol the i *{ o\tMV of money by 
the surety, who is luible to tin b inkei, lUiiy become minimised 
or totally extinct. Tlu*i* i-- lUo tin* chance oi tin [uinripal 
dcbtoi’s insanity oi death. ilow(\ei, iin'ie foibe .iranc' on the 
part of the banker to sue the jiuiicipil di'btor oi tf) i nfoire any 
other remedy against him does not, in the' absenre of any 
provision to the contrary in the guaiantui, dischaige the 
surety.! The banker will be wall .idvis« d to add to the terms 
of the contract of guarantee a provision allowing him to grant 
time to the debtor if the former thinks it necessary. 

(a) The banker can exercise* his right of lien on the 
balance of the account of the guarantoi in 

Kif-lits o£ the possession in spite of the fact that his 

banker ai;ainst tbe * ... , 

claim under tlie guarantee is timc-barred. 

However, it 'should be noted that his 

right to exercise a general lien docs not arise until default 

has been made by the principal debtor in w’hich case the 

” Sec. 135, Indian Contract Act, (1872). 
t Sec. 137, Indian Contract Act, (1872). 
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banker should immediately inform the guarantor that the 
former has exercised his lien on thelattei’s money or secuiities 
deposited \Mth him. A baiikei is not, however, bound to sue 
the debtoi before cl-iimiiig the amount from tliL guarantor. 


(h) According to S(c. 12S of the Itidiin Contract Act, 
SuritN liibilt> 1^72, the lnbi]it\ of the '.urct> isco-cxtcnsive 
coextonsi « \ ith 'Mth that of th"^ jnmcipil debtor unkss it iz 

tbu of tiip prior otlieiwisi jjtoMtJtd b) the contract of 
piideht)r. guiiintf'^ I or iH'^t incf, if Mr (xha/navi 

has gudi inl( I (1 til p u mi nl of i biil of t xch mgr icc opted b\ 
Mr Mi, th foimii will he liihli not oiilv for thf mioiint of 
the bill but ilso I( i in\ in* r t mil cliiiw^i'* th it may 
biconii dut on thi imt “J i nt itiin n ) d uibt thit i pirty 
who intci tIk pivmuit ol i bill i ii ibl loi dl tint the 
pimcipal di btoi aoiild In Inbli loi 

(c) Ill till c\ nt of till huiliupiLv of till ^urLl\ the 
binkci n iiuitlici to pioM hi^cliim igainst 
liiiUei U HI iii(t\ Mhintlu hinker 

sme^yVc^ite ** buikiuptC\ of the 

-imty 1 k should Hom tin ic c ount guai inteed 
b> the pci-^on ind if tin jamtipal di bloi iniki^ a difiult in 
the piyinLiit of tin iniocnt the binkii sliould it once claim 
the amount fioin th h g d u pu nt itni of thi dci t istd or 
fiom till Ollicnl KicciMi of the l)ankiu})t suril\. 

The provirbial litiv, ition ittindmt ii]ion the gun mtees h 
pi ih ips due to tlu populir belief that the 
\ prpular filKiv signing of iccmtnct of guai mtcf 1*^ nothing 

abnit «uirantees , ^ i . i i r -lu 

more than a mere loim iJit}. In fact, there 
was much truth in tin pompous Wilkin^ MicawbeiS definition 
of guarantee m DickcnVs masteipiece novil David CoppLifitld, 
when he said in his usual oiatone ii iiminei, “A guarantee is v\ heie 
one man that can*t pa) gets another man that can’t pay to say 


• Pollock CB atp 103 
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be will. ** Rather cvnical, but nevertheless true. However, in 
the face of several religious warnings in the Holy Kible against 
the risk-i of suretyship, per'^ons from motives which do credit 
to their kindly nature, do enter into contracts of suretyship 
without taking thought for the morrow and the possibility of 
their being called upon to discharge the liability. They 
usualK forget the Son of Sirarh's advice “ J?e not suicty above 
thy power. And if thon b<* surety tak(‘ thought one who 
will have to pay." It is ea*;}' to put one’s p(*n to paper and 
complaisanth aj^jK-nd one’s sipuitnie to a contract of guarantee 
but to be compelled to put onv*s hands into (Uie’s pockets or 
loosen the string*' of one’s purs • wh..n the fruit of the friendly 
act Is demanded, is u^iKilly an unexpected ami painful 
experienct. Even win mi the eventual liability ojcurs to him, 
the surety geneiall\ imagines that In will bei'alled upon to pay 
only when all itk aiis of roinpelling ihc di^btor to j>av have been 
exhausted. However, a stiangi* di-'ilIusionmLMit comes, when 
the debtor’s bLidnes-, suddenly collapses lea\ing piactically no 
assets. It is as a remedy for the banassments resulting from 
this popular lalkcv that tlu bankers alw'ays insist on getting 
the contracts signed on thtir printed guarantee forms w'ith 
practiccilh no loophole to enable the gudraiitor to escape 
liabilit\. 

U’uall> the bankers require the guMiantoi- to execute 
the guarantee in the bank manager’s 
presence. It is not advisable to allow the 
of gnarantee hu;necl custonu r to take the guarantee form away 
mthe bani. mana- ^nd him^^elf obtain the signature of the 
per 5 presence guranalor thereto. This is because, firstly the 

guarantor’s signature may turn out to be a forgery or he may 
later on allege that he signed in ignorance of the nature of the 
document, and secondly the guarantor when called upon to 
discharge his obligation, may put forth the pica that he signed 
under a misrepresentation made by the man to whom the bank 
entrusted the document to obtain the guarantor’s signature. 
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Rights of the Surety. 

As the completeness of the guarantee form used by 
bankers gives them the maximum of freedom and leaves for 
the guarantors practically no scope for evading liability when 
the principal debtor defaults, some people are led to believe 
that a per Min who has signed the* common form of bankers' 
guarantee has no rights to speak of. Although it is true that 
bankeis’ guarantee"' jirovidr foi thems(‘lves the maximum 
freedom of action and hardly an> right" foi the guarantor a 
surety unless lu' Minenders by expicss agreement is givi*n by 
lavv the fcjllouing lights: - 

In the fij-'t place a surety can, during the continuance of 
the guarantee, a^k the banker for particulars 
Suretv (m LaP extent of his liability, and the 

ol the extent m banker is bound to supply the necessary 
his iMbjljtv infoimation, but h< should do so with 

all possibli' care withtmt committing him¬ 
self in respect of othei details i elating to the contract. It docs 
not, liowi'vei, iik an that the giuaianlor can expect the banker 
to w'ithdia\\ immediately the facilities punided by him to the 
principal debtor on the basi^^ of the guarantee without giving 
notice for a specihe period, because* the* customer, who may 
have enteied mto bu".iniSs dealings and contracts upon tlic 
faith of guarantee. nia\ suffer m his credit. However, if the 
bank takes adsantage of the interval to make new and purely 
voluntary advance ^ it would not be acting equitably towards the 
guarantor. For example, if a father guarantees an overdraft to 
his son studying at a college and the latter taking an undue 
advantage of the opportunity begins squandering money on 
luxurious living, the former can ask the bank to pay no more 
cheques drawn by the latter. If the bank declines to accede 
to this request and points to the three months' notice clause 
in the guarantee signed by the father, the guarantor of the 
overdraft, it would not be acting equitably towards him, 

21 
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As regards the surety’s right to revoke or withdraw the 

RevocatioD guarantee, it may be stated that it wilF 

depend upon the nature of consideration. 
If the consideration for a particular guarantee is to forbear to 
sue for a debt already owing from the principal debtor the 
guarantor cannot evade his liability by revoking the contract of 
guarantee. Even when the liability of the customer for whose 
benefit the guarantee is given is contingent, as may be the case 
when the banker according to the terms of the contract of 
suretyship discounts a bill of ( xchangc for the customer or 
issues a letter of credit in his favour, the guarantor's liability 
will continue so long as the customer to ^^hoI^ the credit 
facility is granted remains liable to the banker, though contin¬ 
gently, on the instrument. ICven when loan account of the 
principal debtor has been debited and his current account 
credited the hanker on receipt of the notice of revocation from 
the guarantor cannot close the customer's current account and 
dishonour his cheques drawn against the balance*. 

In the absence of any .stipulations to the contrary regard¬ 
ing the notice, a continuing guarantee* can 
Termination of be determined at any time. Upon tin receipt 
guarantee notice from the guarantor the banker 
should communicate it to the customer and 


a continuing 
guarantee. 


close the account so as to prevent the operation of the rule 
in Clayton's Case according to which cvi‘ry payment sub¬ 
sequent to the receipt of notice for termination of the guarantee 
by the banker, unless appropriated othiTwise, will go to the 
reduction of the amount for which the surety is liable. 
However, he will not be liabh* for any subsequent debit item 
as the same will be treated as a new advance. It is generally 
believed that a banker w^ho honours outstanding cheques 
after the expiry of the period of the notice agreed upon does 
so at his own risk. This risk is generally avoided by bankers 
by having in their guarantee forms an express provision 
by which the guarantors undertake to give notice for 
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specified periods before terminating their liability on the 
guarantees. Kven in such cases the difficulty arises whether 
or not a banker can safely allow the customer to draw on the 
account to the maximum amount of the guarantee. As 
regards the honouring of outstanding cheques and bills 
accepted on behalf of the customer before receipt of the 
notice, there seems to he no doubt that the guarantor cannot 
raise any valid objection. It also appears reasonable that the 
banker is justified in completing during Ihe currency of notice 
other tran-jactions, in the oi dinary course of business, begun 
prior to revoi'ation.''' 

In the nl)S<'iii'e of an <‘\pre^s undertaking to the contrary 
lh(' di’ath of llie sunay revokes the guarantee 
Liji'ct oi the transactions taking place after the 

notice of siiif^ ^ . 1 TT 

dtMtli .ire coiiteined. However, as stated 
nhove hankers by having m their guar.intees 
d clausi' requiring sullicRiit notice to be given liy the guarantor 
during his lifi‘-time and hy lii^ h^gal repnsentatives after his 
death, befoK* termiiuiting the guarantees, arc able to safeguard 
theii iiitercbts. 

The surety on the j)ayment of the amount due to the 
Surety succeeds crc'ditor :,u('cecds to all the rights and 
to all rights and equities of the lattu. Ih‘“ is entitled to the 
ctjuitiLs oi the benefit oI evrrv M*euritv which the creditor 
creditor. against the principal debtor at the time 

when the contract of suretyship is entered into, whether the 
surety knows of the existence of such security or not, and if 
the creditor loses, or without the consent of the surety, parts 
with such security, the surety is discharged to the extent of 
the value of the security. ^ ” However, in case the guarantee 
is applicable to the whole of the debt but limits the 
guarantor's liability to a specified amount, the surety 
can neither claim a proportionate part of the securities 

* Joornal of the Institute of Bankers, May 1909, p. 329. 
t Indian Contract Act, 1872, Sec. 141. 
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in the hands of the banker nor prove his claim against 
the debtor’s estate for the amount paid l»y the guarantor 
unless the creditor’s claim against the debtor is fully dis¬ 
charged. However, when the liability to the banker is fully 
discharged he is bound to hand over any surplus lemaining 
in his hand^i to the surety, or if there be more than one to 
each of the sureties in proportion to the liabilities discharged 
by each of them. In case the guarantee i-. ap[)licable only to 
a part of the debt the surety on tlie pajineni of thi amount 
due can claim a proportional* shaie in tin* sccuritK''^ litdd b> 
the banker on account of tlie debtor and in r^w' of the latter’- 
insolvency can pro\e hl'^ cLiini airaiiist ln> est'iu A banker’^ 
guarantee is usually applicable to tiu* whfde dr-bt and contains 
a provision by which the suiety expressly diclaies that he \v\\l 
not compete with the banker in event of tin bankruptc y of 
the principal debtor or claim aii\ seciiritii s the banker inaj 
hold, until the whole of tlu debt due to the banker has been 
paid. 


Generally, before* pay mg the amount demand(*d by the 
banker, the suiety sends a notice to the 

Suretys piincipal debtor of his intention to satisfy 

agaiDSt debtors ‘ 

and co-sureiies. banker’s demand. The surety on making 

the paynienl to llu' b.mker can claim the 
amount from the principal debtor, but he c innot make any 
pro6t nut of the transaction. Tor instance, if he* pei u.ide- 
the creditor to give up cMther tin whole oi a pait of the 
inteie.st due the su^et^ cannot claim the same fiom 

the principal debte^r. In the event of the* bankruptcy 
of the principal debtor the surety may prove in res¬ 
pect of his contingent liability in case he has not been 
called upon to pay any definite amount. In case of a joint 
guarantee the sureties have certain rights ttiier se. As 
they share the liabilities thf*y have also in eejuity the right 
to share the means of recoupment. Thus if they are liable 
in equal amounts they wall be entitled to share equally the 
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securities belonging to the principal debtor in the possession of 
the banker. In case th(‘ir liabilities are unequal they will share 
the securities rateably. If any one of the sureties has to pay 
more than his share, he has a right to call upon his co-sureties 
for such contributions as will enable him to recoup himself 
to the extent of the ('xce*^': amount paid by him over his 
proi)ortionatc liability. A co-surety ha-, also the right to 
tlie benefit of a counter-'^ecurity given to another surety 
by the firincijul dubtoi. In Site/ \. Dixon* it was held 
that a airety who had obtained from thi‘ principal debtor a 
couiitet-acurity foi the liability he had undertaken, was 
bound to bring into lioUhpot, for the ])enefit of his co-suretics, 
whalevei he nenved Irom that -.niirce, even though he 
had con-.t*iit* d t(j be a ^uiety only liec.iuse of the coimtcr- 
secuiity, and tin tie> uen*, when they entered into the 

contract ol -lun t\-.hij) ignoiant of hi^ agreement for the same. 
It may also b( sLitecl that th** period of liiuitation as against 
the debtor will b'*giii to luii from the date of the discharge by 
paviiieiil by the surctv 1 ^ the creditor. 

Suiet> •. nj^hUi) Tin* '.urely is Mititlcd to a complete 

bt* di ^chdii;i‘d din'll i;,e in the l(»llow cases 

( 1 ) // tlic Ltrihfifr liischar^cs the principal debtor.\ 
The principle un Jei I 3 mg this rule 13 that if the principal debtor 
is discharged by th(' l).uiker, the surety making the payment to 
him will not he abk to claim the amount from the principal 
debtor. It maj also be said th.it as the debt due from the 
customer is extinguisheil by his discharge and as the principal 
contract becomes cancj’llcd, the contract of guarantee also ipso 
facto will cease to exist. 

( 2 ) If the creditor without the consent of the surety 
mahes a composition uv7/r, or promises to give time to, or 
not to sue the debtor A The effect of giving time to the debtor 

* (1881) 17 C.D- 825. t Indian Contract Act, 1872. Sac. 134. 

t Indian Contract Act, 1872, Sec. 135. 
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has already been discussed above. When a creditor accepts 
a smaller amount than the amount due from the principal 
debtor in full payment of the debt due, he cannot be 
allowed to claim from the guarantor, the difference between 
the amount due and the amount received from the debtor. 
Similarly, when a banker without the consent of the surety 
undertakes not to sue thr principal debtor his forbearance 
releases the surety. 

(3) If the creditor docs sowcihr/ig ichich is in const stent 
with the rights of the surety or omits to do any act which his 
duty to the surety requires him to do and thereby the eventual 
remedy of the surety against the principat debtor is impaired* 
For instance, A enters into a contract to build a house for C for 
a certain sum to be paid by instalments a-, the woik reaches 
certain stages. B bccom(‘s guarantoj loi A\ due performance 
of the contract. C without the knowlt dge of B prepays the 
last three instalments. B is thus dischaigcd fiom lu*^ liability. 


Before wo conclude the chapter it is di ^iiable to state that 

in addition to the poinU e\i)lained above. 

Precautions for those about which the contract of 

certain other con 

tineeocies. guarantee should be very ch ai it is neces¬ 

sary that provisions lor contingencies such 
as the absorption or amalgamation of the lending hanker with 
another bank should be expressly made in banker’s guarantees. 
Similarly, where tin* account or loan guaranteed is that of 
a partnership Iht guarantee should have a provision to the 
effect that any change in the firm will not affect the guarantee. 
It must also be remembered that any alteration made in a joint 
or a Joint and several guarantci' must have the consent of all 
the co-surcties. 


Indian Contract Act. 1872, Sec. 139. 



CHAPTER XI. 


ADVANCES SECURED BY COLLATERAL SECURITIES. 

We have so far dealt with banker’s advances which are 
made either on the mere personal security of a borrower or on 
his personal security coupled with that of one or more other 
persons. We have seen that in the case of loans secured by 
guarantees the guarantor usually does not pledge any tangible 
security but merely promises to pay the amount due from the 
principal debtor if the latter fails to do so. The same is true 
of clean bills where the acceptor of a bill is the principal debtor 
and the drawer and endorsers are more or less like sureties. 
Although bankers do not mind investing considerable amounts 
in the discounting of commercial bills they are very reluctant to 
make unsecured loans and generally insist upon some collateral 
security to back them. It is therefore necessary to consider 
their position as far as these secured loans are concerned. 

Bankers usually secure their advances by stock exchange 
securities, bullion, goods, documents of title 
Different kinds goods, immovable property, ships and 

o£ collateral securi- ^ n i i-r 

other miscellaneous securities such as life 

ties. 

policies and accounts receivable. Before 
considering these securities it will perhaps be necessary to 
make some general observations. 


It is necessary, in the first place, to distinguish between a 
lien, a pledge and a mortgage, the three 
Lien, pledpe or different forms in w'hich securities accepted 
morttage. bankers as covers for their advances are 

charged. We have already explained the meaning of the banker’s 
lien. It will be sufficient to state here that the banker’s lien does 
not transfer the property or right of ownership in the securities 


subject to lien and generally does not confer upon him the power 
of sale. Moreover, a lien cannot be transferred. In the case of a 
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pledge the right of ownership continues in the pledgor, but the 
pledgee is entitled to the exclusive possession of the property 
as well as the right to sell the same in certain circumstances. 
There is also the further advantage in the case of a ])lcdge that 
it is not necessary that the property must bt long to the 
pledgor. It does not matter if the Jattci has pledged the 
property without the consent of tlie owner j^rovided the 
pledgor was in possession of the propt'rtv with tlu‘ owner’s 
consent. The transfer of the property may be actual or 
constructive as is the case when the key of the godown in 
which goods pledged an* stored is trail den ed to the pledgee. 
Thus, it will b«‘ clear that the pledgee is in a slightly better 
position than a person entitled to a genei.il lii n. In tlu* case 
of a legal mortgage' of cliattcl, ovvnt'rship of the projnTty 
mortgaged passes to the mortgagee w'itli tin condition of its 
re-transfcr to the mortgagor on the payment (d llu* mortgage 
money together wdth interest and other chargi's. Tlu mort¬ 
gagee has the right of sale but the posw^Mon of the property 
need not change. TIn’ i]ue^tion wdietlu'r a liauki i should be 
satisfied with a lien, pledge or inortgagi di [)eiKK upon the 
nature of the securities and the circum^taiK\under which 
they arc offered. 

Margin. 

As the prices of the bulk of securities aic liabk to llucfua- 

tions which vary acc«ndiiig lo ihe nature of 
Margin explained. . , ‘ 

the securities and a.s the anuninl of the 

money owdng to the banker is likely to be incre.u^ed by the 
interest and other charges payable, it is evidi nt tliat no 
banker .should advance an amount equal to the full market 
value of the securities offered- If they are among the ‘ wall 
flowers ’ of the marki't w'hich generally sit out and >eldom take 
part in the dance in the middle of the market floor, hankers 
accepting them sometimes find it to their cost that th(' official 
quotations of such securities are much higher than the prices 
at which they can be actually sold. It is therefore necessary 
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that the lending banker should insist upon getting securities 
worth more than the amount of the loan or overdraft agreed 
upon. This difference between the market value of the 
securities and the amount lent against them is known as the 
margin. 


The margin depends upon the class to which the securities 
Marfiin for offcTcd belong and to a certain extent upon 
precious metals the credit of the customer. For instance, in 
and Kilt-edRed the case of an advance against gold bullion, 
securities ^ banker in normal times may be satisfied 

with a margin of five per cent, as tru* price of gold in gold 
standard countries is ordinarily very steady. However, when 
the price of gold iluctuatcs a great deal, as it happened in 
the first six months of 1920 and as it has been the case 


since the crisis of September 1931, a larger margin than 
five per cent, has to be insisted ijf)on. Similarly, as the 
price of silver is liable to greater fluctuations than that of 
gold a banker may have to demand a margin of 10 to 
13 per cent. In a silver standard country, e.g., China the 
position is perhaps just the reverse of that stated above, 
and therefore a banker in that country will be satisfied 


with a smaller margin in the case of silver than that in the 
case of gold. In normal times, in the case of gilt-edged 
securities a margin of 10 per cent, is generally considered 
ample as they fluctuate within very narrow limits- Shares of 
feeder railway companies which are considered a good security 
call for a margin of 20 to 25 per cent. Similarly, for the 
shares of the Imperial Bank of India, a margin of 20 to 30 per 
cent, is generally believed to be adequate. 


In the case of shares and stocks of industrial concerns the 


For industrial 
aecurities. 


position varies a great deal. For instance, 
the debenture stocks of good industrial 
concerns rank much higher than their 


shares as security for advances. Similarly, their preference 
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shares are considered better than their ordinary shares. The 
margin in such cases will depend upon the position of the 
company. The shares of a mining company which hat* not 
paid any dividend for several years may not a good security 
even if a margin of 50 per cent, is offered. 

In the case of goods and documents of title to goods the 

margin vanes moic or le-^s according to the 
For Rood-i ^ , , I 1 11 i. 

extent to which tlicu price-^ aie liabl< to 

fluctuation's. For instance, if th goods olf* led ''s s(cuiit\ arc 

staple commodities, such cotton, wIil it oi sugar the pric s 

of which arc giiu rally sttidv, tin. linker ma\ conadti a 

margin of 25 per LLilt, isampk. Htit ag uii \m must ninaik 

that the 10 can be no hxt d in irgin even foi such coTumoditu s. 

A gnat dial dt p nds upon till condition^ of iht maikit for 

the particular goods olAitd. If th* goods au of a jk iishiibU 

naturr tlu bank* r should acc( pt thi m only if the \ an nadily 

saleable and if tlu ad\ancL^ against tin in au not ioi long 

periods. If thi goods off ud ai* aitick -> ol luvuiy thi piici 

of which an Iiabk to vaiiitionT on aecoiint of clnng< s in 

fashion etc., the banker -should 1)C viry rLluctant to accept 

them even if a margin of 40 to ()0 pti cent, i)tfered. 


As a commeicial bank l)uno\^ fund:> \\ Inch ar n payabk 
on demand oi at ‘■boit notice it cannet 
funds afford U> luck them up loi long pmods. It 

ibtluutuu iicrtssar} that whin a customer 
applies for a loan against thi deposit of sonic secuiitu s it 
is for the* bankci to consider whi ther he will In m a position to 
realize the loan when he buds it necessary to do so. 

Although the law docs not lequiu the agreem* nt of pledge 
or mortgag* of movi able piopcrty, such as 
Agreement in exchange securitu's, goods, etc., to be 

in writing as a mere deposit of sc cunties or 
goods with tlie intention to cremate a charge on them is 
considered quite sufficient, it is, however, customary with all 
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banks to get such agreements signed by their customers. 
This practice has several advantages. Firstly, if the terms of 
an agreement arc committed to writing it will minimise the 
chances of a misunderstanding of the terms between the 
banker and his customer, as the agrtement will state 
clearly th(’ liabilities which are to b(* covered by the 
security. Secondly, the bankt I’s Memorandum of Deposit 
contains useful provisions in hii favour. For instance, the 
meri‘ di posit of stock exchange securities as a cover for 
advanc''w^ill create only an »(juitabl* ( harge on th'^m, and it 
should lx ri mr irib( red (hjt th( banker does not thereby get 
the powLi to SI 11 tho'.'" • cuiities unless such pow'cr is given 
by the agrtfinuit. Thitdlv, tin agreeiinnt provide.s an 
undertaking on th' pait of tin borrower to maintain the 
margin .igreal upon l.iiliri.i whu h it authoiists the banker to 
sell tin secuiitii hoiuthh, tht .ig,n (*iru ut also pro\ides that 
the lecuntT s oi good^ Uiaigtd will !)• dn med to be a secuiity 
for till pa)m»iitb\ tin t u-^tomi r of the balance due ultimately 
onthccloarig of In- account oi accounts with the banker. 
This will \enl ihi apjdication of the rule in Clayloti's Cuse 
which otheiwist iiiiglit \n judic« tin iigliis of the banker. 
Lasll>, the agreement in\aiMlil\ contains a declaration by 
the customer that In Inii a good titl'‘ I* the particular 
bccuritus deposited aiil (an theidon charge them. If the 
securities offered do not belong to him ^uch a statement will 
most likely inerimincite him and thu*^ he vmU be discouraged 
from giving limibLIf out as their lawful owmer when then’ is 
some dt feet in his tittk to .such s(*curitiLS. 

We have already stated that generally a mi re lien gives 
no pow'CT of sale of the securities and the 

Realisation of ^ reali.sing them is to 61e a suit 

securities). . , t ■ i 

against the customer and then have them 

sold in execution of tht decree. How'ever, w'here th(^ rules of 

the stock exchange attach a power of sale to thi lien such a 
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power can bt‘ exercised. The plcdf^oe of the security on the 
other hand has in any case, the power to sell them on 
default of the pledgor. In re Morrit Coftofi* Lords Justices 
Lindley and Kowen said, “ a contract of pledge carries with it 
the implication that the security may be made available to 
satisfy the obligation, and endblo*, the pledget in po^besMcn 
{though he has not thi gi neral property in the thing pledged, 
but a special ptoptrt\ only) to sill on difault in jiaynn'iit and 
after notice to the pltdgoi, although the pli dgor mav n d< ein 
at any moment up to -cil< 

When a dibt payabl* on a nxtd date lemain'i unpaid on 
the dati, till debtoi is ^aid to ha\i di faulted. 

Default anil Hov\t \ ti, fiom the e\tract given abo\i it is 
apjiau nt that oulinanK notirc to tb** pit dgor 
of thi' plidgu’s intuition to m 11 tin s( cmities, if thi aiiiuunt 
due n mains unpaid by a o itain timi, h m ci ssar}, Win n no 
date is lix( d foi thi n pa} iiu nt of tiu loan a notici d( manding 
paymi'nt vs ithin □ reasonable tinn wind informing tin pledgor 
that in casi of his failuie to lepay within that tinn the ^curi- 
tics pli dgid will b( di'ipo id of, ii> sulheb nt. Thi n.i'^oiiable 
time in such casi^ is to b< deh’imimd according to the 
circumstances of ^ach cast. If tlu prices of tlu v ennties 
pledgi d are falling lajndlv and tin cu‘«toinrr fails to maintain 
the proniiai d margin, a slioit notice will bi n-gaidid .is ijuite 
adequate. On th* other liaiid, if the iri curity to bi sold real 
propi ity gem rally a longi i notici is givi n. However, m actual 
practice' as banki rs n si rvi for themsi lvt*s very wade [lowers, no 
great diHiculty arisi .s on this score. 

Advanoes against Stock Exchange Securities. 

Having explained the important general principles govern¬ 
ing secured advances we shall iiist of all consider those sccuri d 
by stock exchange securities. This term in its strict sense is 


(1886) 18 g.D D. 222 . 
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ust d for bonds, shares, stocks, d( brntun s and scrips issued by 
govc rnmcnts, public bodu s, joint stock companic s and corpori- 
tions m which dcaling-j tikr plict on the stock c\changes. 
Advances ngamst th( s( si cuntu s ioim an important part of the 
loins in idi bv commcrciil biiils in lir^a citus which havi 
stock { \( not onl} on account of th financ i(f|iuitd 

h\ ‘'pciilitoi for the piiuhi (f such si cniituis ai likely 
to i|)])i (Ht , hut iNo b ( JU" th s ciniti m hi Id m 

lais bl )cl b\ Im in in n m -luch liU b cause moniys 
ini tdii thini CHI b \sijn i il id me is ofncid Moic- 
o\ti from til piintofvi w ol tin binl is ilso th \ compare 
fiiouiibh withe itiiiwih £ cmiti s 

In ill Inst pile i comnii d with ii mt i s, stock 
\rh uu ( unti ii n rall\ mou leli 

Pnni in f \ w | ^ biiiUi uh incinf moneys 

of t cl b II t ^ ■' 

ecurit t lint til m t snrn tiiin^ tingibli while 

111 th CIS of inrintiis hi has tonl} 
cntiuK upen tiu soUmcN nl tli sui t> for the iccovii^ of 
thi idvuiLis w\ 111 n till 1)01 n\ i niikis i d fault j^>i?condl\, 
hi^h ells totk ixchinwC s luiitu which iic Wiown as gilt- 
tdg d SI (unties ail inort i isil\ ii ili iblc thin the iicuritics 
of ccitiin otlici kind xij , linds, buildings md certain 

kinds ot ajuds, b cause there ii ilw i} ^ i re idy iniiki t for good 
^toZk I uliinj, siinntus even ill fiiil\ blocks Thirdl), 

in nounil tinus, luh icunti in Jis li ibk to fluctuations 
than cornmoditu such as cotton u u, etc kii>Khniril> the 
^rici s of hist ells stock \chmn sicuiitn s au \ir> stiadj 
andthii Ion bank rs do not think it nicissiiy to ask for i 
maigin of mm thin 10 to 15 per cent, because the\ can be 
dealt without in) tioubk, ixpinditun and loss of time, 
l^ouithly, in thi casi of stock t\chin{,( securities it is easier 
for the bankti to satish himsi If ^out the titL of thi customer 
offering thi sc cuntu s and then market value than in the ease 
of certain other kinds of secuntics such as lands, buildings etc. 
The banker need not consult his solicitor to satisfy himself 
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'vihcther or not tho title of hib customer to thn stock exchange 
securities offend is good. When the ^ccuritus are fiiHy 
negotidbh, thebankei in the abb( nee of an) knowledgeJ^yD the 
defect in the title of his customti can acciuirc a go^Ftitle to 
them, if he is holder for \alue. Similaih , win n cuiities 
compriM' of sh.iiL^, the tran fc i of which be regis¬ 

tered in th( books of the I'^suiiig company, thi u is hardly 
anv difficulty in finding out wh thor oi not th < iMOW*’ 
title to them is g5(^r~ 1 iftlil , lluii maikit pnn cm bt 
asceitaimd from th (jiiotitions t^ivi n in thednl\ pipcis 
and those -^upphtd by '^tock ind ^tiin biokeis’ (urns 
Although quotations n iii th lu w spapt i ii l not ilw a) s 
reliable, >et th( \ canccrtainl\ ^'i\f in ippioxim iIlK fan Mloa 
about the puns of stocl^-. ind shaus m whuh fitquint 
transactions tikt plui SpthK ihe\ cm b( inoo < asil> 
transferred than ccrtunothci putiauv ntgotMbli'siruntu's, 
lands and buildings, bor instince, if tin secuiiti - iie fully 
negotiable th( \ can bi trinshiKd t-ither bv mt u delivery, 
or by deliver) coupled vith indoisfinent Lastlv, the binker 
in case of need can, without anv dilficultv, jai->L money 
against such s^curitiei b> ol l\\n^ th in to iiioihti binku 


D^a^^ backs nf 

maki nt* ad \ ances 
against stock cx 
change securities 


As against the above mentioned advintiges in favour of 
advances against stock ( \ch inge securities 
il ma) be ’^tat* d that ^nch id\ances an not 
without some die whacks biisth, in case 

of parti) paid up shiics, as already pointed 
out, the banker may be calkd upon to pay the uncalled 
amount if he or his nominee is registered as then owner. 
Secondly, the banker rendcis himself liable as transferee for an 
indefinite period to indemnifv the company, against any loss it 
may suffer, if the transferor's signature on the instrument of 
transfer turns out to be a forged one, as in accordance with 
the decision in The Corporation of Sheffield v. Barclay^ 1905, 
a transferee who sends in for registration a forged transfer 
must indemnify the company which has acted on the 
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assumption that the same was genuine and this liability 
rjcontinues even though the transferee may have subsequently 
"Sold the shares. The risk may be avoided to some extent if all 
transfers 6f shares taken by the banker as security are signed 
and witnessed in his presence. Thirdly, the Articles of 
Association of Companies generally provide that the shares 
will be subject to their lie^n in case of default in 
the payment of calls on them or any other amount due to 
the companies, and the banker may, if he fails to give proper 
notice of his lion on the securities to the company concerned, 
find that he cannot get their full bmefit. Fourthly, some 
shares arc liable to very wide fluctuations and the banker 
may suffer a loss, if the customer does not maintain the 
margin agreed upon and the banker fails to realise them. 
Howc'ver, bankers generally accept securities of a high class 
such as Government bonds, railway shares or stocks, and 
shares of good industrial and commercial companies which are 
not liable to heavy fluctuations. Fifthly, if the securities are 
not negotiable then their transferor cannot give to his trans¬ 
feree a better title than his own. 

It is not uncommon with the bankers to advance loans to 
Stock brokers which are generally made 

Advances to “ f j-Qm Account to Account.” These 

Slock brokers. ^ , 

advances have an advantage over the loans 

to other customers against Stock Exchange securities in that 
they are of short duration and the security in the former case 
is readily saleable. The banker need not renew the loan if he is 
net agreeable. All that he has to do is to give a couple of days’ 
notice before the fortnightly Stock Exchange Settlement, and 
he gets his money back. The need for such advances arises 
when the brokers’ client has bought certain shares in anticipa¬ 
tion of a rise in their price which does not come off and w'hen 
he either does not want or is not able to pay for the shares. 
The stock-broker places them with the bank to finance clients 
wishing to benefit from speculation. However, the advances 
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to ordinary customcTS against Stock Exchange securities arc 
a little less liquid because there is no understanding about 
their being repayable at a short notice. 

When a banker is offered Stock Exchange securities as a 
cover fot an advanct he has to sec to 
liicli cla^s they btlong. As explained in 
Chapter VIII the sotuiila -^in which bankers 
usually invest theii funds arti public debt^, dei>enturf‘S and 
bonds of Munici[)aliti(**,, J’oil and Iinprovenu nt Trusts, and 
shares of giiaranVed i.dlways, all of which an* coiisidc led quite 
safe. Securities of pulilie utility (onipinie> such a? tramways, 
el'^ctric, gas and tf*lephonf* companii -- as W( 11 shares of 
banks are also gt net ally coiisidt p d auitahli for the jiurpo&e. 
While lending against the shaies of companies the banker 
should in his o\^n inUiest rtain whether such shnre'= 
are partly-piid or fully paid-up. In the former case, h»' 
should makt‘ sure that no c all has bi en niadi which the 
shareholder has failed to mi‘d beraust such unpaid calls being 
in the nature of a specialty dc bt diu' fn>m i\v^ sh.iieholdcr to 
the company*^ the httcM can exeicise its right of forfeiting 
any shares on which the calls aie not paid, and ronscMjucnlly 
the certificates nc^d not Ijc returnc*d to tlii' company. 
MonwiT, in the ca-^e of such .sc cuiitics the banker runs the 
risk, if he wishes to retain them of hi mg le ]iiired to pay any 
subsecjucnt calls in case the r ustoini*r is unable^ to mc‘Ct them. 
Otherwise*, he will hav to ^^ell thum out, possibly at a low 
price. If, however, the bank*T i-, ([uite confident that thcTe is 
no likelihood of any further callb bi ing made he may consider 
the^c ^c^curities almost as good as those fully paid-up. 

Ab regards indur^trial sccurilic's the banker has to take 
grcatcir precautions. In the' first place 
^Industrial securi- nature of the 

business iu which the company issuing 
the securities offered is engaged. From the study of the 
* Sec. 21 (2) Indian Companies Act, 1913. 
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its past history and managomcnt and the future prospects of 
the particular industry or trade in which it is t ngagt d he can 
foresee at lea-st to a certain extent whether or not the concern 
is likely to b( successful The shares of an industrial company 
which IS w< 11 managi.d and which in thi past has been pa>ing 
dividends ngulirh art g( n iillv consid(rtd to be quite sound 
as stcuuty bicondl) thi quistion whither oi not a banker 
-ihould iccipL iiidiistiiil s euiiti s as cu\ir foi an advance 
will (i p nd upon the nituit of the s» curitu otfeicd. If the^r 
an dibiTitui or boiidi piopiil} si cun d or guaiantcid the> 
an fii h U i thin th ‘shirts of i comping, as thu pur- 
thisi r of L d bintup , iinliki it'- shin holdi r, a rnditor of 
tht co]Tipin\ Tn c isi of shaics, pn fi i nci sliin s, particularly 
cumulniv pi f Kill ihii 1, ir sifii thin ordinary shares 
of a compinv which m then turn ir 1 ss n->k} thin deftrred 
oni s 


Va 1 itnn 

sLLUiitieb 


ni 


Wh n 1 lnnk( I is sitisficd with th bicuritus ofFirtd 
In h is to i^ciitiin th 11 niirki t puce allow¬ 
ing foi an\ divide nd that m i V bt included m 
th put (|i )tid (in I ill} tliL slock 
exchange |uotiti>ii'> ii cum dividi nd a-^ long as th( dividend 
warrants in n )t is^^u d Whi n tli comp in} whosi shares are 
offend his clos d its books loi th pn pnation of dividend 
wariants th* divideiid dcflircd but not paid will bi paid to 
the person whose nime is ngisteud m the books of the 
company as the* holder of the shaiLs and thirefort, the 
banker, for th( purpose of valuation nas to deduct from 
then market price the amount of the dividend. A banker 
should not alvviys rely upon the quotations given in the 
daily or wcekl} papers particulail} in the case of securities 
which do not appear in the “ business done” column of the 
stock exchange quotation list. In such cases it is better 
to ascertain from the secretary of the company the rate at 
which the last transfer of its shares was registered. The 
22 
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banker should also note the date of the transfer and take into 
consideration the effect of any circumstances anting subsc- 
quentl> which are likely to influence the prices of the securities. 


Determination of 
the margin 


The next question a bankoi has to consider is what margin 
he should demand AswcIum alrcad\ stated 
in an earhei part of the chapti r the general 
principles whith should guidt a banker m 
this rtspect, it does not appear to bi iKce^.arj to dwell upon 
the same here. 

After a banker ha^ approved of the secuntiis off< n d, 

aaCLitaincd tht ir pri( ls, and di U rinintd the 
How to chuge , , , , 

the securities cossarv margin, he has to c ousider how 

hist lu 4 iould Lompktt th sttuiitv in 
the case of full) mgoti iblc m cuntu > tin pi opr rt\ in th m ( in 
be transfeirrd b} men doliMr\ whcntlu) in b iki si(u- 
tnes. But in the c iv of mc unties pi\ ibk to a ccrtiin 
person oi his ordi i dclivirv coupled with indoiscnicnt of the 
person is essential foi transfer of proptrt) in tliim If the' 
banker takes such sicuiitics in good fiith and foi value 
he gf ts a good titk to tfiLin cvin if it transpin s liter on 
that the person who pledged them had no authoiit> to do 
so. As bank> rs generall> act in good f ulh and i vercisc 
reasonable pn cautions before accepting such sauiitus no 
difficulty need arise on that score particularly as a business 
done in good faith even though it be done negligt ntly should 
not affect advnrsel> the title of the banker unless the negligence, 
when considered with the circumstances of the case is proved 
to be gross.* This does not, however, mean that a bankers 
title would not be affected when circumstances connected with 
the transaction are such as should have aroused his suspicions 
that the securities deposited did not belong to the person 
depositing them. It appears necessary at this sta^e to state 


” Eekttttn V Midland Bank Ltd,, 1926 
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bnefly what is moant by negotiability and what securities can 
be regarded to possi ss this quality. 


Negotiability 

securities 


of 


A nogotiabU instrument is ont w Inch, whi n transferred 
tithu by mere delivery or by endorsement 
and di Ii\i ry a*? n qiiind bj the nature of the 
msti umt nt pa^s( t) its transh fcl a good title, 
irie ptcti\( of any defect in th( title, of it-^ transferor and free 
from ujuitic:! whicli could be mfoiud agiinst the oiiginal 
hold( r, piovid d tint in th c isc of a bill of (xchang promis¬ 
sory not oi ell qu< h< is a holdi i in dm and m the 

cast of other in^ti iimi nU h i-^ iholdt r for value, 
v^ithout nolut of ail} di ftet ittidiing to the in*»trum nt or the 
titl< of Ih truisf loi 1 oi nistinc if a b lurch qui is taken 
for mIui from \ p tsoii v^ho hid stol n it, tlu pirtv tiking it m 
good faith md for \ ilui \mI 1 i ^ood title to it Its drawer 
can b su d on it Jiid no juilKs \ihich fould be enforced 
igdin t til p I'^on who ol I line d the fhtejue from the thief or 
the p rsoii who got it fiorn the di iwir In friac^ ean b r nfoiccd 
against its holde r in due course. Th trinsfine of a debt, 
on the other hind, cannot g ta b tt r title thin that of its 
transfeior and the debtor e-in enforce igi nst the transferee the 
(cjuitie s which he could put forth against the tranbferor, hib 
original creditor 


Forma of Negotiability 

Negotiability may be yxprissly given to certain instruments 
by statute law, as is the case with bills 
exchange, chcejues, and promissory note's 
including currency notes. As usage is the 
origin of the whole of the law merchant governing negotiable 
securities, it will be seen that the statutory negotiability of 
these instruments is the result of the recognition of certain 
mercantile customs. 
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Negotiability by 
cos tom. 


Some documents though not possessing statutory 
negotiability may be treated as negotiable by 
the custom prevalent amongst merchants. 
It is necessary that this custom must be of 
the country where the transaction under dispute was made, as 
a custom of the country of issue of the instrument will not 
suffice: Picker v. London and Counly Banking Co. ‘ In this 
case the point at issue was the rights of a true owner against 
lAio bona fide holder of a Prussian Bond without coupon for 
interest. There was sufficient evidence to ^how' that such 
bonds were treated as negotiabk instrum* nts in Berlin, but 
there was no evidence of a similar usage in London. The 
Court held that they were not negotiable. It may fuither be 
added that the instruments will be considered negotiable even 
if the usage is not sufficiently gcmral to be called a custom, 
provided it could be proved that at thi' time of the contract 
the contracting parties had the knowledge of its existence. 

Lastly, an instrument which from it- nature is not, 
strictly speaking, negotiable may in the 

Negotiability by {j^nds of a bona fide holder for valui‘ be 
estoppel. 

treated a negotiable instrument by the 
principle of estoppel, provided the in'^truim nt on the face of 
it, purports to be transferable by dcli\i*r\ or indorsement and 
delivery or its former holder represented it to be -.uch. If 
such an instrument is entrusted to an agent for being dealt in 
the market the principal will be precluded from denying its 
negotiability against a person who has tak< n it bona fide and 
for value even if the agent in dealing with the instrument 
exceeds the authority given to him. Howt^ver, it must be 
remembered, that the negotiability by estoppel, as it is some¬ 
times called, cannot be pleaded except against the party who 
dealt with the instrument as such. Thus an instrument not 
generally recognised as a negotiable instrument cannot possess 
the qualities of a negotiable instrument for all transactions. 


* (1887) 18 Q.B.D. SIS. 
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The following are considered fully negotiable stock exchange 
securities:— 

1. Bonds payable to bearer. 

2. Scrips* to bearer. 

3. Shares or stock warrants to bearer generally. 

4. Debentures and bonds payable to bearer 

generally. 

Non-negotiable seourities. 

Generally the non negotiable securities take one of the 
following forms:— 

<1) Inscribed Stocks. 

{2) Registered Stocks and Shares. 

Inscribed Stocks are so called because the names of the 
, , holders of such stocks and the amount of 

Inscribed Stocks. i . , , , 

their holdings are inscribed ’— ue. recorded 
in the books kept either with government or corporation issuing 
the same or its agent. When such a stock is to be transferred 
it is necessary for its owner or his duly constituted attorney to go 
to the office where the books for the transfer of the securities 
are kept and authorize the transfer of the stock he has sold. 
The holder of such stock does not, as in the case of bearer or 
registered stocks, receive any certificate of title which he is 
required to deliver to the vendee but he gets merely a receipt of 
acknowledgment which is valueless as a security and useful 
only as evidence that the holder.has bought the stock to which 
it refers. It is therefore for the banker to have the stock 
transferred to his name or that of his nominee as no charge 
can be obtained by the deposit of the Stock Receipt. When 
Stock Certificates to bearer with interest coupons attached, 

* Scrip is a term usually employed to denote the provisional certificate 
or document indicating the subscription to so much of a loan or so many 
shares. When the allotment money is paid, a scrip or provisional certificate 
is generally issued. Bonds are issued after the payment of final instalment. 
Scrips are held to be negotiable by the usage of bankers and dealers in 
public securities. 
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or registered stock certificates can be obtained at the holder's 
option in respect of hib holding of inscribed stock, and when¬ 
ever the holder exercises such option, it aflFords a less cumbrous 
and more advantageous method of perfecting the security 
without involving the formality attendant upon the transfer 
of inscribed stocks. 

Most of the Stock Exchange Secuiities belong to the 

second c.itegorv, ri^., registered stocks and 
Kegisteied .locks ^ i . 

and shares shai(‘s. They die so called because the 

i(‘gi^tidtionof th( 11 Liansfer in the books of the 
issuing company is necc'jsai} for acquiiing a legal titli' to them. 
They are evidenced b} ccitificates. gi\t n under tin seal of the 
issuing body. The Memorandum and Articles of Association 
of the issuing companies l,i) down tin n respective i nle^ loi the 
transfer of their shan s. 


The banker gets an (f]uitablr titk to the securities 


Title, le*>al or 
equitable 


deposited with him wluii hiscustomei enteis 
into an e\pres‘H c»r impht d agreenMmt-with 
him to the effect that tlu secuiitics aiegiven 


to him to secure a debt due or to bet onu' diic from him to the 


banker. The chief defect in cav' of an t(]uitil>lf title is that 
it can be defeated b} a prior i suitable title or <l subserjuent 
legal title. For instance, if a banker lends moneys to_^ 
customci agy.ijLst the equrtablc moUgage of certain shares 
of a company and subsequent!) the customei sells them 
to a. Brr^<^Q_in whose name tlu^^.ire tiansfernd in the 
books of the company the J)ankers title to the securities 
will*Sc defeated by the legal title of their puichaser. As 
generally comp"anT^Trequire that the share certificates together 
with the transfer forms must be submitt(‘d to the company for 
the registraticjn of their transfei the risk is minimised but it is 
sometimes possible for the customer to obtain duplicate copies 
of the certificates by making a false statement that the originals 
have been lost and subsequently sell them and get them regis¬ 
tered in the name of their buyer against whom the banker c:an 
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have no remedy as the buyer will have a legal title to them. 
However, the companies, in such a case, before issuing dupli¬ 
cate copies of the share certificates reported to be lost generally 
advertise the loss and their intention to issue the duplicates 
unless objections are received within a specified time, and 
further require the shareholder applying for the issue of 
duplicate certificates to sign an Indemnity Bond in their 
favour. .^irniLarlyy.^jf._a_ ba nker ge ts an equitalJIe title to 
cerj^jn, secur-ities^ wh i ch a trust property the 

banker’s claim to the securities will fail againS that of the 
cestne que trust, the person for whngp fh^ tmgt ig 

administered.. Another disadvantage of securing a loan by an 
equitable mortgage of some shares is that if any new sh ares are 
issued by the^ particular company they tnay depreciate tKe 
market value of the shares charged. ^\ gain, if the company 
goes into liquidation or is re-organised, the bank, unless it is 
reviewing constantly the securities it holds, may never hear 
of the changes until it is too late to take any action. 
Although in the eyes of law a legal title to the securities 
is better than an equitable one, the former is not always 
preferrable to the. latter for certain other reasons. For instance 
if the share^ deposited a re p artly jpa|d-up the b anker or his 
nominee b)' be ing regi stered as owner wil l^ ru n the ri^ of bein g 
called upon tg^jjay^, the Even if such shares 

are sold or retransferred to the customer the banker or his 
nominee will continue to be liable for the unpaid amount for 
twelve months after their retransfer. U is^tiiprpfnrp df>f;irable that 
unless th e partly paid -up shares are of a ^ry^reliable com pary 
wlgch 13 eithey n£tj[ikejy^^ to mo£ej:alls or the making 

of ca ^ on wh ose shares will cause app rcci atiori^jn their_ 
prices, as is at present the case with the Irnperia^^I^ 
of,,Tn3ia3][ga£tiy pafS-up sKares*, the banker should^ be 
satisfied vvqHPan e^iiitahte^^^ he decides 

* These are known as Contributory Shares on the Stock Exchanges of 
Bombay and Calcutta. 







344 


BAHKING LAW AND PRACTICE IN INDU^ 


to advance moneys against them. In the case of fully paid- 
up sbaies, no doubts from the point of view of the banker’s 
security, a legal title, which the banker can get by having 
himself or his nominee registered as their holder in the 
books of the company, is very desirable but the customer will 
not generally accept tho arrangement, farstlj, breau-e he will 
be required to pa> all the expensp*. of tln.ir tiaiisfer and 
retransfer and secondh, as it might affi ct his credit Xhlldb ’* 
the customt-r ma> bt a dircctoi of the comp my who^e 'shares 
arc deposited ind in ca^ the shares a’t Iran ft in d from his 
nametothat of the bink oi it-» nommu the founti mav 1 o‘-l his 
seat on the Board of Dmcloi'i b\ bis f iiluit to bold the mini¬ 
mum numbci of shares that a dm c tor of th( particul u c ompiny 
is required to hold It i^ thci for^ gt nt i ill} not nt ccssai y for 
the bankcisto insist upon jcquuin^ i d title to tiu 'ircuntie^- 
offered. 


Different of O na ilK bailkf is 

effectiDi^ 6(1 ut'ible . i 

, mortwigt on r LisUrtd 

morts^ake on ° ^ ^ 

tered securities thl following waVs 

(1) ]]} mac deposit of stcuntu s. 


citat in iquitable 
stiiiiitKsin one of 


(2) I5\ deposit of Stcunties with a m nioiandum, 

(3) B} deposit of ecurities with a mr inorandum and 

duly ( xccutcd blank trm fers. 

(4) 13} dfposit of ecunlK and t Mention of a 

special powtr of aitoint} in fa\oui of the 
banker authoiismg him to sell them on default 
in the pd^mcnt of the loan stcurcd b} than. 

(1) The mere diposit of ugistticd sccuiitRS with a 
banker with the intention of creating a charge on them will 
give the banker an equitable title. As this title dors not give 
the banker the right to realise the security on default of the 
borrower and as it can be defeated by a piior equitable or 
a legal title, this method of securing advances or overdrafts is 
not pxipular with the banker^ for obtaining a title to securi¬ 
ties deposited for a charge. 
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(2) Generally, when full legal title to stock and shares 
•deposited as security cannot be obtained bankers obtain an 
equitable title by taking a memorandum of deposit* from 
the customer himself or from a third party. The chief 
aim of the memorandum is to safeguard the banker 
as completely as i)ossible against disputes as to the purpose 
of the deposit. For instance, in absseuce of some 
written evidence to the contrary, a cu^tomc^ might later 
on allege that he depoMted the security to back an overdraft 
existing at the time of deposit, and not to cover any future 
advances. Con icquentl} the memorandum generally provides 
that the security shall be continuing, and vc'sts in the banker 
the povvei to soil the securit} when the customer defaults in 
clearing the advance. In the ca^e of partly paid-up shares the 
banker is ecneialh’ authoiized by tlu niemoiaiidum of deposit 
to debit the customei’s account Mith any amount to be paid by 
him for calls made by the company subseciuenc to the deposit of 
securities. In casc'^ whtTO the stocks and shaiesare deposited 
by a third party, c.g.. a guaiantoi, to secuietln^ advances granted 
to a customer the memorandum provides that the surety shall 
not be discharged by any ariangements, as to the giving of 
time, etc., made between the banker and the principal debtor. 

(3) \Vh('n a banker cannot have tht^ stocks and shares 
deposited duly regnb n d in his name, perhaps the most 
effective way in which he* can obtain an e<juitable title 
to thim is by taking a blank transfer of the securities 
together with transfer executed by the customer lodging 
the securities. Although in many lespccts similar to a 
memorandum of deposit a memorandum of transfer speci¬ 
fically provides that the securities deiiosited have actually been 
transferred to the bankci, and that he is empowered to sell or 
otherwise deal with them as he thinks proper, upon default of 
customer. A blank transfer is merely an ordinary form of 


For specimen see Appendix A, Form No. 10. 
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transfer signed by the transferor leaving blanks for the name of 
the transferee and the date. If, however, the date is filled in 
the instrument must be fully stamped within 30 days of its 
execution. But generally the date is left blank as the chief 
object of a blank transfer is to escape stamp duty, except where 
the regulationh of the company conct'rncd prescribe that trans¬ 
fer of its stocks and shares shall bo by deed. A blank transfer 
will give the bankoi only an e^juiUble title, until and unless 
he takes steps to register him^ilf as lian.fL'ioe. As already 
stated, thoie ib some lisk that without the banker's knoA\ledge 
the borrower nia) have transferred a prior cMjuitable title or a 
full legal title to a third party, or the rogi-^tered owner may be 
holding the securities merely as a tru'stoi which will mean a 
prior equitable title of the Ijcneticiarit sol the trust. Moreover, 
in the absence of regi'^liation then^ is also the danger that the 
company ma} have a lien over the stOLk«^ and shart‘S against 
the registered owner, or it may have it‘ceivcd notice of a prior 
equitable title before the banker take-^ steps to have the 
securities register d in his owm name oi that of his nominee- 
The Committer of the London Stock Exchange lequire that a 
company dc'^iring to ha\e its shares quoted in the Daily Stock 
Exchange List will not exercise any such lien. 

H) r>> obtaining a special power of attorney from the 
customer the banker gets the foimcr's authority to deal 
with the stocks and -shares on behalf of his customer. The 
provisions of tin* power of attoiney will generally protect him 
against all prnbabk risks iiut he wall he still as an agent of his 
principal, with ccitain powders granted to him by the latter. 

When a banker agrees to lend money against the equitable 
Precautions re- mortgage of stock exchange securities 
quired in case of he should take the following prccau- 
equitable niorty?af(e tions:_ 

1. The banker should send a notice ' to the secretary of 
the company the securities of which arc deposited with him, to 

* For a suitable form of notice, see Appendix A, Form No. 11. 
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the effect that he has a charge on them, buch a notice to the 
company in the first place v^ill enable the compan> to inform 
the banker whi Ihrr an> one eW has a prior charge on them- 
Sccondl}, thii will secure piiority foi the binker over any fresh 
advance made b} the conipan\ to the shan holder. Thirdly, 
it will pre\tnt tin issue of duplicate copies of share oi stock 
certificites and thus Iht boriowci will be prcvtnttd from 
giving subsiquentl) a ligai title to anotlici i)erson. Notice ol 
hen IS gcneialK fotwudtJ lo th< comp in\ in duplicate by 
icgistcitd po-t with cl le^inst that tilt coinpan> should 
acknowledge the noti< c l»\ mt^oi'^ing and ictuinmg the 
duphe it( 

2. \iioth(r means bv which tin lnnk( i ^ cqintnble title 
to stocks or shciK cm to soim i xtent Ik protected 1 j by 
apphmg lo th« Lv)iit fu i notice* to bt siiMd on the 
coinpui) b\ thi (((uitabh mortals t. Tin (lied of notice 
under thi oidiroltln Con I nnkis jt incumKnt upon the 
complin to uJvi t tin baiiki i should thu u ^isUred shan holder 
att( mpl t(» lian^fti th '•hiiC'' and ths latUi at least 
eight days notici btfoit doing so llowiier, if aftci the 
expir> of Ihi ciglit da^s tin t pntibli clnnnnL falJ■^ to take 
an> steps to obtain m oidii from the Ci uit itsl» lining the 
transfi i of the shaics or iIk pnniLUt ol the dn idtiids the 
comp ill} ma\ pcimit the tiansfLi or tjnk( the pa>nicnl. This 
will act as a good check on the cjstoniLi, should he endeavour 
to transfer the stocks or share- diposib d b\ him lor a loan or 
overdraft, because within eight di>-of ucdving notice from 
the coinpanv of which the banker is holding Ihi stocks or 
shares, he will take legil iteps lo obtain an order of the Court 
restraining the company from sini tioning the transfi i. 

3. On no account should the baiikci part with the 
share or stock certificates as otherwise his customer may 

■ This IS known a; a Nofitu in Lteu of Distringas accordint; to the 
English Law. 
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prejudice the banker’s position by giving a legal title to 
another person. 

4. It essential that the securities must be taken in 
‘ good faith ’ which means that there should be no circum¬ 
stances which to an ordinarily cautious person would raise 
doubts as to the true ownership of the securities. 

As a general rule the banker obtains a memorandum 

_ signed by hi^ cu^^torncr which generally 

Right of sale. . , . r ? 

contrnn^ a c lau-c giving the former the power 

of sale. Apait from this tin- ni^n deposit of the securities 
implies the power to -.ell in ea^'i of the customer's default. 
When a definite date for the payment of the banker’s loan has 
been fixed it i', iieccssary for tli< banker to d' mand n payment 
at a reasonable future date. The reasonable ptriod in such 
cases will greatly depend upon th ' cuciim'-iances of the parti¬ 
cular cas^ but a month's notici is considered ruasoivibk. Even 
when it may not be otherwiM" n(Cis-,ary the banker should 
give notice of his intention to c^eici-e hin right of sale. 

Shares of private companies. 

It is seldom that shares of pinati* companies find favour 
with the lending banker. This because })rivate companies 
being ex^-nipt fiom issuing an\ atinudl balance sheets it is 
not only difficult but almost impo^Mble for the banker to 
form any idea about tbcir finarn lal position. As it is very 
rarely that such sliares are dealt in the market, a banker 
lending against them cannot form any estimate as to their 
approximate value. Again while accepting the shares of a 
private company as security for an advance care has to be 
taken that the ir transfer to the banker or his nominee may not 
be refused by the company's directors. Lastly such shares aifb 
not easily marketable and in case a banker wishes to dispose 
them of he will find it difficult to do so. 



CH4PTrR xrr 


ADVANCES \GAINST GOODS AND DOCl MENTS OF 
TITLE TO WOODS 

In addition to th secunti dnilt with m the previous 
rhipt r-» lnnkLi:> initiculirl} in lirc;e 
DnerrCDt md olhu comiii icul centre',, advance 

a'’ to then suit ; , , , 

I ind » Minst prndiici, ^^nods ind documents 

of title t j j id . \\ hetlu r or not such 

‘'Cciiiitic an uitilil fnt (cuiin^ bmkn •, ad\ incc^ is a 

question on wlucn dn r 11 \i ws ii li Id l)\ some of the 

luthontic- on tlic sub) ct of lnnkin^ Sir John l*agot 

in Ills bojk ‘ Th Tin of Innl * sus ‘ Fio^ided the 

banker is do dim with h ii t i id irsjionsibh ptisons^ 

documents of title ti ^ood ulj is hill of lading, deliver} 

ordois, w iilIiOU cmeii < ttii ( U dock w iii uiia, and letterb 

of hen 01 h}pothLC ition lu cm, ni nt ueaiitic for adv inccb. 

By minns of thtin goods can b cffectiulx pledged which 

obviou Iv could not oth( iwisi bt utili/rd b\ icison of their 

bulk oi locition r>\ nuan'^ of bill of lidin^ in special goodb 

on thi high s( is rin b hxpoth cited be foie arm il and thu'' 

used as cov I for bills ^,neii in jiric or for idvanceb, 

Naluralh, i \tr} lii^c piopoitiou of this busirc s i transictcd 

throu^^h brokir- and otln r a^inls or the ownc s of the goods, 

and the 1 actois Aet, lbS 9 ind tlu Sde ol CjOoJs Act, 1 S 93 , 

are praiseworth} eftorts to minimis the banker b risks m 

dealing with such igcnts, ind incidenlh quasi-owneis, such as 

vendorb who have alrcad^ old the goods cKl where and vendees 

who maLy not be m a position to pass i good title to a sub-vendee 

or pledgee. The schem of tliesc Acts ib not so much 

to elevate the various documents of title to the position 

of the bankei’s ideal securilj, the fully negotiable instruments, 

to which he acquires an indefeasible title, whatever 


Third Edition, pp 425 and 426 
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the customer's position, whether the customer be honest 
or dishonest, whether the securit}" be the customer's own 
or he has authority to deal with it or not, and whether the 
banker takes it for an existing debt or a fresh advance . , . And, 
unfortunately, the provisions of the two Acts are so tangled, so 
complicati d b\ cross-n‘fcreiices and the idea of reducing every 
thing to the common denominator of * the mercantile agent,* 
that, for want of certainty, thi safeguards arc not so complete 
or rc-assuring.as they were doubtless intended to b* /' 

On the other hand such socuiities did not find favour with 
Mr. Gilbert and Mr. John llntcliL-on. 

According to Mr. (lilheit, ** AmHhcr kind of secuiity is hills 
of lading and dock warrants. Advance*- upon securitu's such as 
these mu>t bo considered at* be}on(i the rules which prudent 
bankers lay down for their own govi'rnmLnt, they can only he 
justified by the special ^ircllm'^l.lnces of each case. Hut in 
truth, no banker -hoiild readilN make advances ii[)on such 
securiti< s. Now and then the\ lake as collateral security for an 
advance to a customer whf> is otherwise ie-,pi‘ctal)le, hut if such 
a customer reiiuires such advances fie(|urnlly, nut to say 
constantly, it shows that he is conducting his business in a w'ay 
that will not ultimately be either for his own advantagi' or that 
of his customer.” * 

Mr. Hutchison is cv«m more scathing. In his book, The 
Practice of Ranking,he says, “It will be observed from the 
forms of the documents known as Liokers’ undertakings or 
brokers’ engagements in connection w^ith produce, that these 
are utterly worthless as securities. If assistance by traders is 
required in this way the formation of a ‘ Traders Loan 
Company ’ might be projected, with its object openly professed, 
ora ‘Traders’ Pawn-Broking Company,* to meet the case of 
loans made expressly on warrants, delivery orders, and ware- 

• Journal o£ the Institute of Bankers (1922), January, p. 8. 

t Vol. in, page 327. 
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house-keepers* certificates. There might, however, be instituted 
to that effect a “ General Hyi>othecation Comf)any,*' by whom 
guaiantecd transferable warrants for convenient amounts might 
be issued and occasionally accepted by the banks against 
advances,** 

In the face of this divcrgince of vu\vs between well- 
knc)^^n writers on the subject, the reader 

DiverK^^ncc ex bound to a-^k the rea-^ons for this differ- 
plamed 

ciict. Ml. Stiele attributes Mr. Gilberts 
view to the fat t that hi> expeiience of the business of the kind 
must necess.inh ha\( been cxteidingl} limited. Rtgaiding 
Mr. Tlutchi^onS opinion on tlu oUill hiiiul it ina> be said, 
that knowing the complications and ceitam risks involved 
in acet ptin; lit h sttmitns ht takes the pessimistic view, 
wheu’is S.r Jolie t italising that tluie are risk*- of some 
kind oi anolht i in the < ase of mr>4 of the othei securities 
agiLin t whicli bnnkt'i lend money, does iu)t '.cc an} rea'^on in 
discouiagmg biiiKtas fiom investing funds in thesi stcuntics. 
The changt* in the view duiing the last oni hunJicd yeais or 
so IS also dui to the expansion of the modem commeice w'hich 
could not have taken place l)ut for the facilities w'hich those 
engaged in it arc able to gel from then bankers. 

Before considciing the piec.iutioiis which bankers should 
take in the case of advanc(‘s against goods and documents of 
title to goods, it IS di suable to sec liuw these securities compare 
with other kinds of s(*curitics accepted by bankers. Produce, 
goods and documi nts of title to goods have the following 
advantages:— 


Advantages. 

Such securities are better than guarantees and bills of 
exchange because they enable the banker 
something tangible in case 
of the failure of the customers borrowing 
against such securities. When an advance is secured by 
a guarantee the personal security oi the borrower is coupled 
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with that of another person called surety. In case both the 
parties—the principal debtor and his guarantor—fail, the 
banker’s claim ranks equally with the claims of other unsecured 
creditors of the bankrupt customer. It should also be noted 
that a banker making an advance against goods and docu¬ 
ments of title to goods is, in case of the failure of the debtor, 
generally able to iicover tli<' amount due to him by selling the 
goods, and for the balance, if an}, c in piove his claim against 
the estate of the flebtor. 


The second ad\anttigc in favour of securities of this kind 
Is that if the goods advanced against are 
nccc-^sanes of Iift‘, in norm.il times they arc 
not habit to ht*av\ fluctuations. Prices of 
ncce-^sarits of lift such as wheat, (otton, 
sugar, etc., do not fluctuate \er} much which is not th< case 
even with certain kind*- of shirts th( prices of which are 
comparatively less stead}. 


Free from heavy 
fluctuatiOQb in 
prices. 


Easily saleable 


The third point in tluir fa\our h that th-^v can be sold 
mou tasily than ctrtain other securities, 
such as laiid^, buildincs, (tc. Tarticuhily if 
the goods plcdgtd are staples like rice, wheat oi sugar the 
bankci has practicall} no dilficultv m realizing them. In case 
of immovable piopcity tin salt and the tniisfurof the pro¬ 
perty may take months t vi*n if the banker is willing to accept 
less than its propei price. Th» markets for produce and certain 
other kinds of goods have bt come inoie stable m modern times 
than was the case when international trade was not so develop¬ 
ed as it is at present and therefore the old prejudice against 
this class of business has gone down considerably. 

The fourth advantage in favour of these stx:urities is that 
advances against them are generally for short 
fo^Bhort periods and therefore the banker in lending 

funds against them has not to lock up bis 
money for any considerable length of time, whereas in the case 
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of advances against immovable property the investment is 
usually for a long period. 

Lastly, the prices of produce and goods can be more 

. accurately ascertained than the prices of 
Easy to evalucite ^ 

immovable property. A banker can keep 

himself in touch with the markets in staple commodities by 

getting reports from the biokerir as well as by studying the 

reports published in the daily newspapers. 

In addition to th»* abcneinentionc'd advantages fiom the 
point ot view of the banker an impmtant 
General m favoiii of such securities IS that 

they help thi commerce of the* country and 
enable th( people* to get food, r lothing, and othei necessaries 
of [if( fat more casil\ and cheaply than it would have been 
possiblt otherwise. II a nurchant has to restrict his purchases 
to the ejclent ot his capital not only can lie not have the 
advantrigcMjf Jowci puces, but also he b unable to keep sufficient 
slock and vaiietn of goods for his customers. 

Disadvantages 

As against the above advantage-) these securities suffer 
from the following disadvantages; 

In the fir-.t place most of the good-:, are liable to deteriora¬ 
tion and damage unless storage arrangements are quite satis¬ 
factory. For instance, abankei advancing money against fruits, 
oilman’s stores, vegetables, etc., has got to be ver} careful in 
seeing that the} are aold before they decay. It is not infrequent 
that the lendcT is put to losa simply because he does not have 
the necessary experience or knowledge about the commodities 
received by him as secuiity- For example if he makes advances 
against rubber he should know that it shrinks and loses weight 
when stored foi a considerable time. Similarly while accept¬ 
ing maize as security he should not forget that it ** sweats" 
more freely than other kinds of produce. Secondly, certain kinds 
of goods are liable to wide fluctuations in demand as their 
market may depend upon fashion and a change in fashion may 
spell ruin to one who stocks them in great bulk. Thirdly^ there 
23 
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are, greater risks of frauds in connection with such securities 
than in case of certain other securities. For instance if an 
advance is made against sugar all the bags said to contain sugar 
may not have sugar in them. Some of them may contain 
merely ‘^andor saw dust. There is also the risk of the quantity of 
goods not tallying vfith the invoice. A banker cannot know 
whether the contents of the cases offeied as security are in 
accordance with their invoices. 


In addition to the disadvantages stated above'Juch advanc 


Reasons for their 
unpopularity in 
India 


es have not been fiopular in India for the 
following reasons :—b’ir-.tlv, m former days 
when the mean', of tninsportatiori and com¬ 


munication wde but scanty the Indian 


markets were not well-organised which n-^ulted in the Hiictua- 
tions in prices to such an extent that ('Vf'n ( xp^ il traders and 
merchants could not forecast tht* future demand or supply of 
commodities. Consequ mtly casf^s w<'u not uncommon v\hcn 
bankers came to grief on account of tradi rvclt's or crises, and 
repented for having advanced large sums against goods. 


Secondly, the law with regard to this kind of security was 
formerly in a less settled and satisfactory condition than it has 
since become- Even at present it is not easy to find experts 
in this branch of legal science. But for some Court decisions 
there was no legal enactment to speak of which could guide 
bankers contemplating advancing money against goods and 
produce or documents of title to goods. 


Thirdly, in the absence of public warehouses in India, the 
produce is stored generally either in the godown of the bor¬ 
rower, the lender, or occasionally in a hired godown. The 
borrower undertakes to pay rent of the godown and effect 
insurance over the produce stored. India cannot boast of 
recognised warehouse-keepers which Europe and America 
possess. The law in those continents recognises the entity of 
such warehouse-keepers whose business it is to store goods, 
produce and merchandise on behalf of traders, exporters and 
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importers. They issue what are known as the warehouse 
warrants, which being negotiable instruments, the ownership 
and title of the good-i stored pass by delivery of these 
instruments coupled with cndoisement. The general practice 
in India of handing ovtr the key of a godown by the 
borrower to the bmkrr may deprive the former of facility 
for sale. How(\er, is th»‘pros(nt writer understands, bankers 
in India have in their own interests tried then best to afford 
evcr> n isonable facilitv U) such rustomeis. They allow them 
to show samples to pro'^pectivc buyus, grant paitial le leases 
against |)a\m( nt and it tiini‘s n delivei goods against Tiust 
Rcceipts.lhus allo^ine the bonovMi the fanlitv of tiansporting 
them andup\>ing tin ad\anci. afti r negotiating thi railway 
reenpt or bill oi lading. The late Mr. 1> P Madon bad 
prepaud ,i l)i lit lull foi tlu Lncoui.igement of the Establish- 
iiiLiit of lnd( peii(l« nt Win houses in India and to provide 
for iht II Piopti Suptivisiou and Control, but owing to his 
death It could not coitu up for discussion before the Indian 
Ccntial 1> inking Lnquii) (yominittoc. 

General Precautions 

We shall hist state briefly the important precautions* 
required in th» case of advances when they are secured 
by goods 01 documents of title to goods and thtii consider the 
important document'^ of title to goods as bankci’s securities. 
Fiistly, It IS vei) mces'»ary for the banker to see that his 
customer who wishes to borrow money against the security 
of goods or documents of title to goods is tiustwoithy, prudent 
and capable and haspiactical experience of the produce or goods 
which he is handling. As in sugh tiansactions the risks of 
frauds are very great, it is absolutely e'lSential that the 
customer should be entirely trustworthy. I'or instance, wh^ a 
Banker Is offered 500 bags of cardamom lying in the customer's 
godown as security for an advance it is not possible for the 
banker to examine the contents of each and every bag. He 

*For a form of agreement used by an Indian Joint Stock Bank for advances on 
Che security of pledge of gram and produce, see Appendix A, Form No IM. 
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can at the utmost, open some bags to see what they contain. It 
is necessary from the banker’s point of view that his customer 
should be well-acquainted with the business so that he may be 
able to dispose of the goods to his advantage as well as to the 
advantage of the banker who has advanced money against 
them. Mail) a time bankers have had to suffer losses on 
account of the inexperience of their rustomers. An experienced 
businessman dealing in a particular line knov^s the ri^ks of 
his trade. For example, a inanagei of a ptovision ^tore knows 
from his experience wliat provisions an* liable to rapid df'terio- 
ration or decay at certain times in a p.ii ticiiUr countr). 


Secondly, it is very nec cssary for a hankei iind*‘i taking 
this busiiiO'!" not only to acquire familiarity 
Banker to he tjjp different markets such as cotton 

rent^mlrkets maiket, wheat inaiket, etc., but aho tt) have 

hi-'t hand knowledge of the conditions likely 
to affect them favourably or unfavouiahl). hoi instance, if he 
advances large amounts of money to cotton mtichants he must 
be sufficiently familiar with the conditions of the cotton market 
so that he may be able to know'when the pi ice of cotton is 
inflated, otherwise he will not be able to ungulate the margin for 
loan& against the commodity according to the conditions of its 
market. Similarly, if he docs not keep himself in close touch 
with the ffuctuationb m its price he will not be able to call upon 
his customer to maintain the margin agreed upon by the. 
customer and this may result in the value of the security 
falling below the amount due from the customer. There may 
also be ' rings ’ and ‘ corners ’ in a particular maikct and it is, 
therefore, advisable for the banker to be in close touch with it. 


Thirdly, in order that the banker’s legal title to this class 
of securities be unassailable he should on the 
of goods or an agent 0“^ hand deal With the owner of goods or an 
in po&session and agent in possession, and on the other, he 


to take possession 
of the security. 


has to see that he takes possession—actual 
or constructiv^of the goods charged. As a 
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transferee of goods, unlike the transferee of a negotiable security 
cannot get a better title* than its transferor, it is necessary that 
the person from whom the banker takes the goods is either their 
owner or an agent in possession as stated in Chapter XI. The 
term possc'i-.ion used here is ijuite distinct from the physical 
possession of the goods with the consent of the owner which 
can bettei be undeibtood as custod\. The deliveiy of the 
goods to tlu* bankei is m cossary to safeguard his interests and 
he should general 1} insist iijion the bame being made before 
the grant of the loan. However, it is not necessary for this 
pill pose to have the goods removed from the customer's 
godow n to that of tlu l)aukt*r as the handing ovei of the 
keys of his godown by the customer to the banker and 
transferniig tliL '»eiviu‘=' of the watchman, if any, from 
the customei to tho bankei wmU be legarded as constructive 
delivei) or tiaiiski of posse-^sioii. When it is not practicable 
to have even conitiurtivo possession of the goods at the time of 
the giant of tin loan, a btinkor may ask the customer to enter 
into a contract of hy|)otliecation by winch he should undeitake 
to pit dgc till goodsf|Uf ntly when he is lequired by the 
hankti to do so. In thi \\a\ a banker can no doubt acquiic an 
equitable title to tlu good'*, but he luns the risk of someone 
•else arcjuiiing a Kgal titli without notice of contract of the 
hypothecation and Ihu-* di priving tin banker of his security 
because such contracts aie good only in equity and arc not 
rccogni/e by law\ To illustiatc the principle stated above, we 
give below the facts of the well kiiowm case In re Hamilton 
Young i*- Co* Messrs, Hamilton Young Co., shippers of 
piece-goods used to buy cloth and after getting the same bleach¬ 
ed and dyed used to consign it to Messrs. Lwing ic Co. of 
Calcutta. The National Hank of India, Ltd., which financed 
Hamilton Young bs, Co's purchases of the cloth got from the 
said firm a letter of lien in the following form :—“ We beg 
to advise having drawn cheques on you for £—, which amount 


(1905) 2 K.B. 772. 
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please place to the debit of our loan account, as a loan oit 
the security of goods in course of preparation for shipment to- 
the East. As security for this advance we hold on your 
account and under lien to you the undermentioned goods in. 

the hands of-as per their receipt enclosed. These goods 

when ready will be shipped to Calcutta, and the bill of lading 
duly indorsed will be handed to you and wc then undertake 
to repay the above advance cither in cash or from the 
proceeds of the bill on Ewing be Co., Calcutta, to be negotia¬ 
ted by you and secured by the ship])iiig document^ represent¬ 
ing the abovementioned goods etc." On the failure of 
Hamilton Young & Co., their trustee in bankruptcy claimed 
certain goods in the hands of the bleachers. TIk' Couit held 
that Hamilton Young & Co’s trustee in bankruptcy could not 
succeed as the letter of lien given by th<* .said hrm to the 
banker was a document which evidt'nced a transaction of the 
most ordinary kind as between bankeis and nuTchnnt^. 

Fourthly, the banker should see that the gooiK olTered as 
Goods or produce =Jecurity arc more or necc^saiief, of life 
to be accepted as w'hich can be easil} .-.old. I’or instance, it is 
security should as not at all diJficult to '^e'll wheat, cotton, jute, 
far as possible be largt* fpiantitiLS without any 

appreciable lowering of thcii price. On the 
other hand, it is difficult to sell made-up goods the demand for 
which is more or less uncertain. Another advantage in favour of 
staple goods or articles is that their prices are comparatively 
steady and therefore the risk which a banker runs in advanc¬ 
ing moneys against them is less than in the ca.se of other 
goods the prices of which depend very largely upon the 
vagaries of fashion. 


Fifthly, the banker has to be careful in the valuation of 


Proper caie in 
valuation. 


goods. He has to satisfy himself about the 
quantity as well as the price of goods offered 
as security. For instance, paddy loses in 


weight when it is stored for sometime and therefore it is not 
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quite safe to assume that its weight as at the time of its 
purchase will be the same as at the time of sale when the two 
are separated by a considerable length of time. In advanced 
agricultural countries of Europe and America where advances 
are sometimts made agaiiiit standing crops, the valuation 
problem is mon acute as only person^- exceptionally experienced 
are able to e'^timaU* accurately the value of such securities. 
This done, the true owner of the standing crop gives a 
letter of liv pothi cation to the banker, and the former 
harve->t5 the crop, sttacs it, and sells it on behalf of the 
latlei, wdio his a first chaige on the produce for 
his advaiic . Such advances, however, except for some 
stray ol loans against tea, rubber, and coflFee 

estates in A'l^im and ( eylon and the Nilgiris are not 
very popul.ii with th» Indian Joint Stock banks, although 
the indigcnnu- huilvcr anil the co-operative banks all over the 
couiitiv linann iln oL> foi tin ir agueultuial operations. As 
the average Inch in agnc^ulluiist generally labours under heavy 
debts mi lined a n-iultof bis lavish social customs, and 
agncultuial land, ilii' tmh secuiily he can offei, bi ing not easily 
saleable, bank> in India arc natuially very reluctant to 
enteitani piopo^iU to ailvMnce mon^y i to him for various 
agricultiual op latiiui'-- 

All hough Iroin the point of view of steadiness in their 
prices gooil-- and j)ioduce aic ea^y to evaluate, some difficul¬ 
ties do cii)|) up on account of the gieat risks of fraud. 
Usually a bank' r will employ a broker w'ho is competent to 
value them yet it may not be always practicable The banker 
will take into cuiiiideiation the co:)t of the goods as shown 
in the invoice but lie cannot absolutely depend upon the same 
as the prices given in the invoice of the goods might have 
been intentionally infiated. If possible, the banker should see 
how the invoice prices compare with the sale proceeds. The 
banker has also to see that the goods left with the banker are 
neither unsaleable nor saleable at a considerable reduction in 
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their price shown as in the invoice. In the case of packed 
goods certificates of reliable packers may generally be 
depended upon. 

Sixthly, if a banker has advanced money to a customer of 
compaiatively small means against the 
security of commodities such as cotton, 
w'heat, etc., it may he dcMiable to ‘ hedge ’ 
the unsold stocks by the sale of ‘futures ’ nith the consent of 
the owner of the goods or his legal attorne). Thus if the 
price of the security goes down the fall in the same will be 
made good by the difference in the sale price and th(‘ settlement 
price of the forward sale. 

Seventhly, tht‘ banker should sec that the goodi* against 
which money has bctm advanced, arc 
Proper storage stored and injured against loas by 

goods pledi>ed. theft, file, ctc. In thi?i ri*spect a banker can 
never be too careful. I'nr example where 
the produce stored in a godown is adeijualely in^uied against 
fire and theft there might he a danger of d.imagi from leakage 
in its roof due to heavy rams which may cause tlu* ^(‘curity to 
“eat its owm head olf,” Tht‘ locality should he can fuly recon¬ 
noitred as a neighbouring w'orkshop, a chemical laboratory, an 
adjacent fireworks store, oi a maga/ine of explosives, may cause 
damage to the godow'ii. If it is n^ai a canal or a river a Hood 
may prove dangerous. The godown maybe liable to a fire 
resulting from defective electric fittings in the building. When 
the produce stored is not adequately insured or the godown is 
not safe the banker should obtain the necessary authority from 
his customer to warehouse the same elsewhere and have it, 
adequately insured at the expense of the customer. It should 
be made clear in the agreement of deposit that such payments 
as the banker may make by way of rents, salaries of watchmen 
and insurance premia will form a part of the advance and carry 
interest like the amount advanced. 
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Eighthly, a banker should not, as far as possible, rely only 
Must have le^'al hypothecation but should 

possession of the try to have the legal possession of the pro- 
produce duce. This is one of the causes why 

bankers in India hesitate to advance against standing crops. 
PoS'iCbbion of the goods is the only ’“cal security in the case of 
customer’s insolvency. However, where it is not possible 
for the banker to have full legal possession of the commodities 
charged he will be well advised to insist for an additional 
security, c.^^, a continuing guarantee from an independent 
substantial party. 


Lastlj, wliile ehecting a release tlie banker should take 
caie that the proportionate value of the 

reKrrdmVrcler.'r. P'^'^ucc to be released is rereived. He 
should bupervise either personally or depute 
a responsible* emphnee to see that the proper quantity 
of the produce n n‘leased and that the security left 
behind ade(|uately coveis the advance still outstanding. It 
happens, not irifiequeutl), that whenpioduce ol different grades 
and kinds is pledged, the borrow f‘r effects releases only of 
the sali'able grades and the banker ib buidencd with goods 
for which he cannot find a market or the value of which is 
inadc(iuatc to lepay his advance. He should also arrange for 
periodic inspections to see that the produce pledged has not 
decayed or deteriorated due to long storage. 


Advanoes against Doouments of Title to Goods. 

Before considering the particular points arising in connec¬ 
tion with advances against documents of title to goods 
at is necessary to explain the principal documents which are 
used in the ordinary course of business as proof of the posses¬ 
sion or control of goods. 
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The following are the principal documents of title to 
goods:— 

1. Billb of lading. 

2. Dock v^ariants. 

3. Warohouse-keepei’s certificate's. 

4. Deliver} oidcr'-. 

5. Rail\\a\ leccijiN. 

“ \ bill of lading I's a dn< umcnl I's ucd and '■igncd by, oi 
„ „ ,. by the auihonU of, a sliip - i aptaiii, acknow- 

lodging that th( ^^ood^s iiv ntioiiud in the bill 
have been dul) Toecii'<d on bond tht ‘^hip, ind iind it iking ♦o 
deliVLi tlu good's in the like oidi i and conrlition n i(C( ivtd to 
the consign c oi to his ordti oi a ihn^,pio\id» d th it the fiLight 
and an} othti chargi s -^pLCified in tlu bill of lidine have been 
duly paid,”* Jt in in aKo b 'statidthat alth lu^h a hill of 
lading I's ptiuia /i/tic an t vuKncc th a the enodsol a paiticular 
w'eight wen [)ut on boaid tin ship, tin ship'*'- captain has 
the right to pro\e th it tlu good'* wi u not actiiall} put on boaid. 
He men]} uitifus b} nunil)Li oi wtiglit oi both thi ''hipnient 
of paiticular bale's oi pantIs mil h in no w i> iL'.ponsible for 
their actual fontt^t'^. fnn«iills, a bill of lading contains 
an agieernent a'^ to apj)oitKmmi nt amon ^ all thi paities 
inteiested, of Iu-tj ruisid inti iitionally for thL pii'suivation of 
the ship, e.g., tin throwing ovLiboard ol the cargo when the 
ship i-s veiy hcaMl} loadi d. Accoiding to the Law Merchant 
the bilh of lading were alwMys regarded as symbols of title. 
In Saunders Mac Leaii^ 15owiii L.J. 'said, “ A cargo at sea 
while in the hands of the can nr is in i e'ssaiily incapable of 
physical deh\uy. Duiing thu period of transit and voyage 


* Practice and Law of Bankini; by H. F. Sheldon, p, 399. 
t (1883) 11 Q B.D. 327. 
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the bill of lading by the Law Merchant is recognized umveisally 
as its symbol, and the indorsement and delncry of the bill of 
lading operate as a symbolical delivery of thi cargo. Property 
in the goods passes bj such intloi'acinmt ind dtlivtry of the 
bill of lading, whe m ver it is tht intuition of the parties that 
the piojicrt) should pas-, just a iinu i similir ciicuinst inccs, 
the propLit) would pass In an ictud dJi\cr> of the goods. 
And foi the puiposL of pa-ibin^ such piopiil} m thi goods and 
complttin^ iht tith of tht indnisc to thf full posst ssion there¬ 
of, the bill of ladin » until coinpk tc dili\t iv of tliL cirgo has 
been in uh on shnic to somioiu ii^hlfullv cl iimiitj for it, 
remains m foicc is a symbol an 1 c iiiiis with it not on]) the 
full owmiship of till good , bui il o ill light cii iti d b> the 
contiact ot c iin ig< 1» twt n the shippu iml the ship-owner. 
It Is a Ivi > \hi(li III the h inds of tlit iij^Jitful owner i intended 
to unlicktlu dooi of tilt w ichousi, iloiting oi h\td, in which 
the goods pu\ (hiiite tube The aboM ctfect and power 
belong to inxoiK of the t ts of on mil bill of hdiii^;, which is 
first de lit wilfi In the hippu J \fept in fuitheianro of the 
title so ciL it d e)f tht mdoisii Ihtoiifinil of the ct are, as 
again-»t it, perfect!\ iiuihctuil ind ol iioe'licic> whatever 
unless th(> aiL fiauaule nth used foi the pit pose s of deceit.** 


It mi> be addeei tint i bill of li inu is not i negotiable 
instrument in tlu ime uisi tint a bill 

Bill oi iitUn Cl change is If i bill ol tAchaiigc pay- 
distineui htd liom ^ 

bill ol excliin^e. oidu anddul) eiidoisid oi one paj- 

ablc to btanris stolen the part} taking it in 
good faith and for valuable corisidi i ition aecjuiits a good 
title thereto. In the ease oi a bill ol lading, howevu, its 
transferee would not get a bcttei titk than that of its tians- 
feror. A bill of lading bears some re c uiblanct to a ehetjuc 
crossed ‘ not negotiable’, >et under certain eireuinstanees the 
former acquires a much wider mgotiability than is po^scsbed 
by the latter. According to Sir John Paget “the only 
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exceptional feature possessed by bills of lading is their acknow¬ 
ledged capacity to defeat the unpaid vendors* right of stoppage 
in transitu when transferred w^ith authority to a bona fide trans¬ 
feree for value.'* Otherv-visc the buyer of goods being insol¬ 
vent, the unpaid seller has the right of stopping the goods in 
transit and resume possession of them wliile they are in 
course of transit until the payment of the prict*. 


A dock warrant* is a document given by a dock com¬ 
pany. ware'houi>e company or a wharfinger, 
Dock'warrants. , . , , , ■ . i 

ill cxchangrfoi the gofids depoMted acknow¬ 
ledging the receipt oi goods and undeitaking to deliver them 
to the order of the de*positor. 


A W'archousc-keepcr’s certificate! is a document given by 
a warehouse-keeper, certif>ing that beholds 
er-8 certain good', described in the ceitificatc and 

avs'aits in'^tructions from the pei^on to w'hom 
the certificate i-» addrc.'s'jed. It a deposit receipt only and 
hence not transferable. This kind of document must be distin- 
guish('d from a delivery ordei. If the owmer wants to get the 
goods out of the warehouse he must (»btain a warrant from the 
warehouse-keeper whereby he may be iiuthorized to assign the 
goods. 

A delivery oid<T is a document addressed to the proprietors 
of the w^a rehouse wdierc the goods are lodged 
by their owmer and purports to convey his 
instructions regarding their delivery. Either the ow'iier himself 
or his assign fills in the name of the person who is authorized 
to take delivery of the goods. Delivery orders are transferable 
by indorsement and delivery. The mere possession of such a 
document by a banker, as pledgee, will not, in the event of 
bankruptcy of the customer, suffice to transfer the property in 


Delivery order. 


* For a specimen of a Dock Warrant, see Appendix A, Form No. 13. 
t For a specimen of a Warehouse-keeper’s Certificate, see Appendix A» 
Form No. 14. 
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the (;;oods and tho^e 
that are Ojeie 
recej^ ts 


them, until it is presented to the warehouseman or wharfinger, 
who attornb it to the holdei. 

In dealing with documents relating to goods it is necessary 
Distinction bet- distinguish between those documents that 
ween documents 6*'^ to the goods named in them and 
that Rive title to those dcjcunienti w Inch are mere receipts 
acknowledging th.it the goods have been 
drpositfd in a w'aichou'sr. To the first of these 
two clause- belong the bill of lading, dock 
warrants and warchoii'^^ cf itiheaU s. Thib distinction is important 
bcc.niM'h) tlu po-^se^sion (if the documents which give a title 
to the gotxK, The posM-s^oi can lake the goods out of the order 
and disposition of th(* baiikiupt.*' l>ut unless the good*' have 
been legistercd in tb‘ nain< of the pledgee, the possc*''»ioii of the 
waichou'>e-kc( pel’s certificate'), oi itctipts oi delivery order is 
of no avail against the trustee in bankruptcy for claiming the 
possession ot the good'). 

In addition to the draw'backs of making advances against 
Addiiional nsls fi<>ods explnini d already in an e.ulicr part 
in case of advances of this chapter, documents of title to goods 
apiainst documents js, security foi banker’s advances entail 
of title to Roods certain other risks. Firstly, there are greater 
chances of banks being defrauded by mecins of documents of 
titl(i to goods than bv goods. The documents offered may be 
forged ones or the numbei ot bags oi package, stated in the bill 
of lading or laihvay receipt maybe fraudulently raised. More¬ 
over, the carriei doc\s not guarantee the contents of the cases 
or bags. A person may consign 50 bags containing sand or 
sawdust and may dcclaie their contents as wheat and obtain a 
railway receipt for 50 bags of w'heat. Consequently, the banker 
advancing money against buch a receipt will have no claim 
against the railway company on the grounds that the 
contents of the bags do not tally with those given in the 
receipt. The Railway Receipts as issued at present 
by the several Railways in India are not negotiable. 
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Moreover they do not give a full and correct description of 
the goods. Consequently a railway receipt is not looked upon 
as a good security. The recent decision* of Justice Waller 
also corroborates the above view that a railway receipt 
endorsed to a banker is not a good security. It w^ould indeed be 
a great service to the banking and commercial comtnunity if 
the railway receipts were made to give full description of goods 
covered by them and were made negotiable. Again, documents 
of titles are not negotiable securities and therefore title to the 
goods cannot under any conditions be acquired if the 
-documents are stolen, but as such documents are transferable 
they can be taken as security from (1) the owner of the 
goods, (2) the transferee, or (3) the mercantile agent in posses¬ 
sion of the document as agent. Supposing a bill of lading is 
sent to X along with a bill of exchange on the understanding 
that the bill of lading is to be kept against the acceptance of 
the bill of exchange by him, but if he keeps the bill of lading, 
-and pledges the same with a banker who takes it in good faith 
and for value, and returns the bill of exchange unaccepted, the 
banker w'ill get a good title to the bill of lading. However, if 
the bill of lading is obtained by a trick or theft the banker will 
get no title. In the case of railway receipts deposited as 
security for an advance the banker should be careful to notify 
the railway company of his lien over the goods, otherwise there 
is the danger of the borrower's taking delivery of the consign¬ 
ment by giving an indemnity bond to the company and the 
banker may have to seek the help of the court for a decree 
:agamst the borrower who may by that time have become 
insolvent, insane or dead. In the United States of America 
the railway receipts are sometimes certified as genuine. 

* Official Assigruta of Madtas v. Mercantile Bank of India (date of 
decision 7th January, 1930). Fortunately for the Indian banker, their lord- 
ships the Chief Justice and Justice Stone of the Madras High Court have 
reversed the judgment of Justice Waller and have held that the endorsement 
of railway receipt bad the effect of a pledge of goods. (A. I, R. 1933 Mad. 
.307). 
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An unpaid seller of goods has the light to stop the goods on 
„ , , their way to the buyei if the latter becomes 

page in tr-insit delivered to him. 

Thi sclkr’s ri^ht 1 ^ not dlfLCled in case the 
buyer lostlK the good'- without the consent of the 'stller But 
if the s( llci h IS given a bill of liding oi otlu r document of title 
to goods tind the huver trin'.fcr the document to iperson who 
takes it 6o//a ind for v ilue, the stlKr's n^ht of stoppage 
ceases Thus tin bankei -i right is not ifftctcd by the 
right of the unpiid VLiidor of goods whdi documents of 
title to good u( pled'td is in thit cisetht unpiid seller’s 
right 1 suhjLCt to thr ruhts ol th< binker who is 
the botiu fide ti in hu of tli( dociimuiti foi \ ilue But 
in ord( I tint tin filer's ri’ht mi) Ik dffcitcd it is most 
i ssenti il th it the bill ol 1 idin^ mu t hue bee n u reived by the 
bu)( 1 with tin coi < ill of ihe sellei of the ..oods If thi bill 
be obtiinid b\ trick or lirccnv tin piotcction u not extended 
to the tnn tcrc If the bill is obtlined b} filse pictences, 
then also the right of stoppage is defi itcd. 

o ai eevu following gencial piecautions are 

preevu bankers while advancing money 

against docuireuts of title to goods — 

1. The honesty, the rcliabilit), and the **xpenence of 
the customer are most essential, U nless the banker can rely 
upon his custoniei he is unable to satisfy himself as to the 
genuineness of the documents of title to goods. As stated 
already customer’s experience of the line is necessary to avoid 
the sale of goods at a loss, or their deterioration. 

2. In order to ascertain the contents of the packages 
the banker should ask for the certificate of a reliable packer or 
depute a responsible representative to supervise the packing, 
the cost of supervision being borne by the borrower. 
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3. The banker should try to get all the copies of the 
bill of lading. The need for this will be understood, when 
we know that the captain of the ship is under no obligation 
to enquire into the title of the holder of the bill of lading and 
is willing to give him the delivery of the goods provided he 
does not know that another copy is pledged. 

4. The banker should see that there are no onerous 
clauses in a bill of lading and the charter party. Sometimes a 
bill of lading may contain an onerous clause such as " and all 
other conditions as per charter party, ” which may involve the 
payment of hcav)- charges incurred through no fault of the 
banker or his customer, and therefore before advancing money 
against them, the hanker should see what other conditions arc 
laid down in the hills of lading. 

5. It is always in the interest of the bankfr to get the 
bill of lading endorsed in blank by the consignee. In such a 
raco the liability of paying the freight falls upon the customer 
and not upon the banker. 

6. It is necessary that the banker should get the 
insurance policy of the goods. IIi> should insist upon having 
the policy and not the broker’s note. Some shippers get open 
policies issued by insurance companies. It is not enough to 
have an open insurance policy only, but the insurance company 
should stale that such and such good.s arc covered under that 
policy. 


7. When the banker has to part cither with the bill of 
lading or the goods without receiving the amount due from the 
customer, it is essential that he should get a Trust 
Receipt* signed by his customer agreeing to hold the goods or 
their sale proceeds in trust for the banker as long as the whole 


• For a suitable ferni ol Trust Receipt, see Appendix A, Form No. 17. 
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amount due i& paid off. If a customer y,ho has signed such a 
Trust Receipt fails to hand over to the banker the sale 
proceeds of the goods sold, the former will be liable for 
criminal breach of trust. A recent decision of the Madras 
High Court in legardto these trust receipts, hovvevu, has 
almost stimiud the binking community in India. Tho C cntial 
Bank of India Ltd instituted pio'^ccution jg imst two gioundnut 
exports rs 111 Madr Is but tht. Couit’s decision has put ^ome 
difticultiLS 111 tin \\ i\ of binltrs wishing to prostcutc the 
exccutiiit ol siK li till*-! iiccipts According to the Court’s 
\crdict in thi" ca l the binker cinnot cliim an\ amount from 
th< boiin \ t I wiihoul proving ictiul loss to the bank or likeli¬ 
hood of los irisiim fioni tht bcrrowir's fiaud Tht present 
writei hi^hlv comm nds the ^u t^ostion mad^' b> tht Indian 
Centril I> inkin Lniuiiv Conimitht iripua. 565 of then report 
that “ till po ition cii legirds this nidttu mav hr invc'^tigated 
by the kgil idvi-^iis of (loveminent and such ictioii taken as 
maj be c oiisidcrtd n ct ’ 


24 



CHAPTER XTII. 


Miscellaneous Secukities. 

Lands & Baildings. 

The functions of a commiTcial bank ai r not those of a 
building society. ConiC‘([ii( ntiv it is only on 
treatment occasions that bankets df^cide to advance 

moneys against real property, or deeds 
relating thereto. It is therefore proposed not to devote much 
space to this subject. Woieover, the lau ielating to the 
mortgage of immovable propeities is far more complicated 
than the laws which govern otlur ckibses of ‘.(•cuiitio*, against 
which bankers usually make advancts. The amount of 
funds lent by commercial banks against '.ucli securities is 
comparatively small because land-, and buildings a-- si*cijrities 
for loans do not appeal to them for the following icasons:— 

Causes of their Unpopularity with the Bankers. 

(1) Where there are no legal or customary hindrances 
in the transfrr of prupert>, it w'ill form 

Legal hindrances. .. . 

a sound and valid sfxurity. But in 
cases where legal enactments place some checks on such 
transfers, several complications spring up in connection with 
the banker’s advances to his customer. For example, the 
Punjab Land Alienation Act is a great hindrance in the transfer 
of land in that province as it docs not permit a non-agriculturist 
to acquire agricultural land. Again certain Hindu as well as 
Mohammedan laws and customs relating to succession and 
transfer of property put serious obstacles in the way of banker's 
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providing financial accommodation on the security of what is 
ordinarily considered to be a normal and sound security. 


(2) Before getting accommodation against real property 
„ the cubtomer has to incur heavy expenses for 

Heavy expenses ^ t i- , 

Of legal mortgages, ^^ortgaging the property. If the customer 
i^ unable to meet them he will have to 
borrow more money \\ hich is likely to weaken his financial 
pobilion. 


(J) The ideal a lending banker pursues is to cover his 
advance^ with seruritie-* of a convertible 
naturfoiuirs-cu*^ natuii-. Land, and buildings being difficult 
ntv. to re.ili/e it is not iti the binkei’s interest 

to le,iv(* hi-> inontAs locked up foi a long 
tiiTi»\ PartK'iil ul^, Cduuneuicil banks whose liabilities are 
rhiellN jii th< foiin ot di pnsit , whirli are })ayable LMther on 
demand oi at short notii't, cannot alford to have their hands 
tied down by ad\ incts loi kaig pciiods. 


C4) Aiioth(*r nn[x)itant drciwl)ark in the cas\‘ of such 

UifiiruUi's lu diiliculty of finding out 

satibfYing oneself whpth(‘t or not the ptTSon offering the 
refiarclmgacubioiii- security has a good legal title to tlic same, 
as the law on th(5 point is so complicated 
that only highly tiaiiicd lawyers can certify whether or not 
the title of a pcr.son to an immovable' property is good. 
Further, before a law^yer can certify as to the title being good he 
has to jicrusc carefully all the title-deeds, and also to refer to the 
office of the Sub-Registrar of Assurances where all documents 
purporting to deal with immovable properties are registered to 
find out whether there are any existing incumbrances against 
the immovable property proposed to be mortgaged. Again, a 
search has to be made in the office of the Sheriff if the 
property propxised to be mortgaged is in the Presidency towns, 
and in Courts if it is situated in other places, to find out whether 
there is any existing attachment or other order of the Court 
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whereby the property proposed to be given as security is 
already incumbered. All this is absolutely necessary, for all 
prior incumbrances or burdeps on the property proposed to be 
mortgaged of which the banker has actual notice or ought to 
have notice by making proper search a*- indicated above, have 
priority over any furthci charge on the ^aid pioperty. 
Moreover, a per^'On who is in pobSLsMon of thf title-deed", of 
an immovable propcrt> may not be tlv absolute owner of the 
same, a", foi instance he mav Ik holding tin title-deed i in some 
right other than that of ab'^olute ownership ".uch as mortgagic 
or Ics-ce. If he i". a mortgagor hi-iiglit to inoitgagn the 
property is limited to the extent of the dmoiint advanced 
by him and interest due and if he i-, a 1* Ssi l, to thi trail.fti of 
his rights and liabilities under the Ica‘.L. burtlui llit; b inker 
should take into con-.iduation certain iniitlfiit'i which go 
with the land As tor example thru an v.inoii^-ti Imre'S 
such as Freehold, ta/andari, Sanadi, Khoti, Inami, Toka, 
etc., under which the land in IJoinhav Presidcnc} falls. 
Similarly in the provinces of Madia*^, Ikngal and tin Punjab 
there are the K)otwari, /arnindau and J^atidaii tenures 
respectively. These different tenuics hav( diffcient incidents 
attached to them and consequently tlic valur of land vanes 
according to the tenure to which it belong*.. In short the 
subject of mortgage ol immovabk pioputns is a highly 
technical one and a banker cannot alwa\ *> Tdvtiiic^ inon^ v*. on 
the security of an immovable piopert) -,afilv without liixint, 
expcit legal advice. 

(5) Another difficulty in such cases i, the difjiculty of 
, valuing propnties, for the banker can cmly 
advance money to a person after keeping a 
safe margin for the fluctuations in the price 
of land and building, the depreciation of the building and 
several other factors. In this matter the banker cannot lely 
upon his own judgment but has to depend on the valuation 
reports of expert surveyors, architects and engineers. 
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(6) Another drawback of such securities is that m case 
Delay in realise moitgagor fails to repay the amount due 

tion of the security banker ha*? to undergo several 

formahtici before the sale of land^ or 
buildings IS conuJctcd. C on-^cquently he has to wait for 
several months before it is pjssible for him to get back his 
niono> ■>. 


(7) Although at Iht lime of glinting accommodation 
igain^t lands md buildings the banker 
To i)i> n i*- of ixpcLi^ t(j git soim rmt hy h ILing the 
nnm'ts pio^irtv during til peiiod of the loan but he 

his In [n\ tlu ro«'t'= of rcpiirs to keep the 
pro|)eit\ 111 i 1 tta])l inndumi. In will al o hive 

to take ihi trouble of finding smtibli Unints, unless he is 
abl^ to enlni t this woik to (ompttf nt estitv ngmts. 


(S' L I tlv, no doubt the CO I of the pio[)( rt\ ina\ be M-ry 
^ ^ fii X yfs ^ hi di I It ma\ not ft Uh nothing lik that 

p^rh not in tlu p ii in iikt t. It m IV h ippeii that 

helpfu 111 iliJi tli( i) 1 in altstviiif Ills (j\\n ti^U, has 

iiK uu u iiidiiioiitl • xj) luli^urt which does 

not i Id in iteiiall> loth \ e of th» piopf 11> foi tin pui poses 

olanordiniix t iinv iv lUiition oi locilitx rni\ take 
awa} subdanti ilh fi im tlu |)ioj)i»t\ v dues, foi (xuiiple, a 
palatial biiildiiiw, in iii ( n' of thi-w i\ villigi. Th( ii, tin xalue 
may jLpend o 1 tlin pu-.mri of oiiu piituulu institution or 
uiidcttaking in iIk loc iiit\ which nu} not b of a permanent 
nature. 

lor uasons ‘'taicd above it will bo seen that ad\anting 
of moneys on the scciint} of immovable propeitns is not at 
least a kind of busini ^ > popular w ith coinmc rci il banks 
inasmuch as they have to ic)> not on their own judgment but 
largely upon that of othcis both as regaids the valuation of 
the immovable propcity offered as security as well as the title 
of the person proposing to mortgage the same. 
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A mortgage is defined by Sec. 58 of the Transfer of Pro- 

^ . perty Act as “ the transfer of an interest in 

Mortfrage defined. . , , , , 

specific immovable property for the purpose 

of securing the payment of money advanced or to be advanced 

by way of loan, an existing or future debt, or the performance 

of an engagement which may give rise to a pecuniary liability." 

The essential feature of mortgage is the trari.^b r of an interest 

in specific immovable property foi tin purpo-^i* of -ecuring a 

debt or obligation. If the transfer is made foi any other 

purpose such as tlie discharge of del t, it eannot be called a 

mortgage. Moreover, the immovable piop» rly to hv mortgaged 

must be specific, that it .should lx clearly defined. It ma}’ 

also be added that the term iinmo\ il U jaupeiU n feiicd to 

above does not include giass, crop oi ''iLinding limbei. 

Mam clasie*- of Mortgage- m.i\ fii-t be cln^sifjtd under 

mortijage. head^:— Legal and i.fjiiitabh*. 


A legal mortgage is defined l)N Mi, II. \\ Sheldon’* a- 

" the tiansfri bv d( ( d of tin. leg il ('^tate in 
Land it. ’ , , , 

land, “subject to tlu inoilg.igoi s rigliu, as a 

security for the payment mon«} due, tn tobofoinr* due, to 
the person who takes tin ^(cuiity.*’ In tlu c of a legal 
mortgage the transfer of tin kgal light to tlu pi'ison toNvhom 
the security i- given ii> c.s-fiitial. In ('tin i word-, tlu hgcil title 
to the piopirt) i- Iran-feiitd to the inoilgn"(a\ light of 
redemption, that is, the right to h ivi'tin piopfit\ leconveyed 
on the pa) nicnt of the loan tog( the i with inti lest uiid charges 
incurred by the moitgagee in piolecting, jio '.eiving, or enforc¬ 
ing hift security. 


When a loan of money is -.ecured by the deposit of title- 

deeds it is known an eiiuitable mortgage 
Equitable mort- . i . r # 

because in such a case no legal transfer of 
property takes place. In Foster v. Raruard\ 
Lord Haldane said, " The deposit of title-deeds w'ith bankers 


* The Practice a&d Law of Uankini' by H. P. Sheldon, p. 368. 
t (1916) 2 A.C. 160. 
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makes the bankers mortgagees in the eye of Equity. ** Thus 
it will be seen that the essential requirements of an equitable 
mortgage are:—(1) The debt, (2) the deposit of title-deeds of 
the property to be mortgaged, and (3) the intention of giving 
the banker a security. Such a deposit gives an equitable title 
to the banker to realise the amount due to him for the 
property mortgaged. 

Considering the fact that the law of mortgages of 
immovable properties is very complicated 
and technical, the Indian Legislature* 
has for the purpose of facilitating quick 
loans in urgent cases further enacted that in 
the towns of Calcutta, Madras, Bombay, 
Karachi, Moulmein, Bassein and Akyab and in any other town 
which the Governor-General in Council may, by Notification 
in the Ga/^ettc of India specify, a mortgage may be created by 
a person of his immovable property by delivering to his 
creditor or his agent documents of title to such immovable 
property with the intention to create a security thereon. While 
it is true that there is a good reason for the restriction of this 
facility to largo citie:s where people are not illiterate and 
ignorant it is submitted that as recommended by the Central 
Banking Enejuiry Committee in para. 563 of their report the 
above provision should be gradually extended to other com¬ 
mercial towns. 

Equitable mortgages are preferred to legal mortgages, 
Points in favour firstly on the ground of saving in time 
of ei|uitable mort and trouble. If a customer of a bank 
wants urgently an advance against his 
immovable property and can satisfy the bank authorities as to 


Restrictcc 
presidency 
and certain 
cities. 


Sec. 58 (6) ol the Transfer of Property Act. 
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his title and valuation of the property, the money may be 
advanced to him without any delay as an equitable mortgage 
need neither be in writing nor be registered. Secondly, 
legal morlgageb are liable to fairly heavy stamp duties, and 
therefore the expense^ of executing a legal moitgage are saved 
if the money is adianctd agiinst the deposit of title-deeds. 
Thirdly, the mortgagoi's credit is like Iv to i if he gives a 
legal mortgage not only the witm >.se-> ho sign the legal 
mortgage deed, but also those thiough who'^c hinds the deed 
passes for regi'jlration will cornu to know of the moitgige. In 
fact, anybody iiiiy read its contents on pi^mr nt of a nominal 
fee to the Kogistiation Oihee. 

As again^'t the point'^ infi>our ot (juitil)l moitgages 
Disiovinti^fs of Mvtn ibovt, it mu t U “^tit dthittlu ujuit 
cquitible mort- able moitmgn luii lh( n^k of hi title 

bring difeatrd b\ om with a lugil title 
or cl piioi t [uitibl titk. lIowtMi, d tin nth-deeds of 
the plop ity inortgig(d lu not pirt d with In tin baiikci 
and if til cii-loinur’i chiiict r liiovn to bi above 

suspicion, th( ii-k I noi \ i\ gr it Tin n al-o the 
fuitlui di-.id\ niLigo of id li> in u ili in; rln icunL\ a*- the 
cquitfibk inoit llm hi no ii^'lit U iII tin pnipiitN with¬ 
out an oidii of th loin ol law Thi^ diawliack can be 
ri mi died b) the l)iiii\<i in^i tun, on »ii\ nga i)o.\ r <il attorney 
in his favour from Ins uu-lom r i ithori--ing the toinui to '.ell 
th( propirh in ra l ol th lattt r’ di fault Whm the 
piopert} to 1)1 inortgagid i a building, iiic-pietne of the 
fact whether the moitgage is equitable or It gal, the banker 
should see that the pioprrt) insured ac,ainit fire with 
a reliable insurance company and tin [lolicy assigned to 
him. For a dctaikd and fuither consideration of the law 
of mortgages of immovable properties in India the student 
is referred to Secs. 58 to 104 of the Transfer of Property 
Act, 1882. 
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The following are the different types 
leS*moS«e8.°* o* *®eal mortgages allowed by the Indian 
law:— 


“ Where without delivering possession of the moitgaged 
^ , property, the mortgagor binds himself per- 

sonally to pay the mortgage money, and 
agrees, cxpiessly or impliedly, that in the event of his failing 
to pay accoiding to his contract, the mortgagee shall have 
a right to cause the mortgaged j^roperty to be sold and the 
proceeds of the -.aU* to lx* applied, <n far as may be iipces- 
sar)’, in payment of the* mortgage-money, the traiij-iiction 
iM called a .'.imph' mortgage and the mortgagee a simple 
mortgagtjc.” 


“ Wlieie the mortgagoi ostensibly "'(‘lb the moitgaged 
piopirty on the condition that on default of 

ditionai salt* P‘'i}minl of the moilg'ige mom\ on .1 cer¬ 

tain date the .-ah shall b-come ab>r>liite, or 
on condition that on ‘^iieh pa>ment bcine niad(* the sail shall 
become void, or on condition that on -.urli pa\ inent being' made 
the buyer ^luill torn ler the ptop» ity to the seller, th trans¬ 
action iii railed n iiMn'le,aj;e b\ cimditional .vale." 


A moitgagr by condiiional t.nle should be distinguished 
from a meie conditional sale in wliicli ca<‘ tin* Stih* is complete 
with a condilioii siip*-uinj)(''’eil that if the vi ndor repays the 
amount of the .sale price within a ci itaiii time the sale would 
be cancelled. 


Where the mortgagor delivers possission of the mort¬ 
gaged property to the mortgagee and autho¬ 
rizes him to retain such posse-^sion until 
payment of the mortgage-money, and to 
receive the rents and profits accruing from the property and to 
appropriate them in lieu of interest, or in payment of the 


Ubafructuary 

mort^aKe. 
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mortgage-monpy or partly in lieu of interest and partly in 
payment of the inortgage-mone>, the transaction is called an 
usufiucluary moitgagc and the moitgagci an usufructuary 
mortgagee.*’ 

** Whrie the moitgagoi binds himself to repay the mort- 

, , , gage-mone\ onaecitain date, and transfers 

LdkIi h mirts'aro , , i 

the moitgaged jiropeity absolutol) to tne 

mortgagee, but sul)]( ct lo pio\w) iht.t In will le-tian^sfer it to 

the inoUgagoi upon paxmtnt of tlu moilgigc-mone) as 

agi(.-d, the transaction is eilhd an l-ngli'-h inoitgagi. ’ 

Fiom a stud> of the (.liffirint kind of mortgage-, defined 
abo'se the padci \m 11 lunt sllii tint the dillnent kinds of 
mortgaj^i confLi dilfcMmt iidit-' on tht nioitw,ag(e for the 
leahsation of tlu iincmnt advanced bv him. 

The simplt mnrtgafx compile-, two contiact^* (1) a 
RiChf* 01 n.ort ‘1 ol)ll..ltlOM Oil till p.llt of tllC 

i;ai,€es untit tliiif*r- moitg i^oi to fiav tlv debt and (,2) a con- 
eni i\r s ofmirt ti H t c inpow 11 ing tb moitgagn to realise 
Ins ^nuiiU b\ c lliii ^ tliiougli ind b\ the 
oidc 1 of tlu ( ouil A "iinpk nioitga‘M dot not tonfei on 
the moitgign tlu povs t of -ik, irul tin u fou he mint sell 
through I I null of liv\. In tlu iiioilMgt b) conditional sale 
tlu re IS an o-itc iisibk sih of tlu ]no))( rt\ with a light lesi ived 
to the moitgagoi 11 lull I i i tain condition-, toiidunitlu pio- 
pert\. In in u uliuctiiarv inoitga^i tlu deliver} of the 
pO'^se^.sion of the prnpeit} lo the inoitgagei I't j stnc (]ua 
MOi/, and the po SI aoii is so dtlivind with three objects^ 
viz., that the usufruct of the piojicit} to be utiliz¬ 

ed by tlu mortgagei, (1) in lieu ol intcii'^t, (2) in pay¬ 
ment of the pnncipal or (3) partly in payment of prin¬ 
cipal and partly in payment of interest. A usufructuary 
mortgagee as such cannot sue for foreclosure, nor is a 
usufructuary mortgagor personally liable to repay the loan, the 
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essence of an usufructuary mortgage being that the mortgagee 
looks to the rents and profits for the satisfaction of his advance. 
The three essentials of an Lnglish mortgage are as follows — 
(1) That the mortgagor should bind himself to repay the 
moitgagc inoiny on a ccrtiin day, (J) th it the piopcrty 
mortgaged ‘should be transftrnd ib^olutily to tht moitgigee, 
(3) that '-uih lijsolule ti in fti ‘“hould U madi subject to a 
proviso th it till moitg ij^cc \m11 ilcouvi \ the pioperty to the 
mortal oi up n pununtb} him of the niort^, ige mont \ , on 
tin di on which tlu moiUnioi bind*. hiinscH to pav the 


In ill the iboM Cl i of 1 1 il moiti v w1i(Iu\li the 
^ ^ pnicipil inou \ uiid i mori thin one 

%vhcnrucsVN" himdud iiipi i \ L»i J mil ksil mortgigf 
c in oiil\ In til Lt (i 1)\ ru i Ui d in truinent 
'■igm d LI tlu me rtg l i mi ilU I d 1»\ it Ic ist two witiUbbCs. 


Life Policies 

A hi jiolicy 1 i conti ii t \liich i*. uitaid into bt-Lwiiiten a 
cut nil p i cn md an lUbmanci ccmpiny by 

lUfinit 11 1111 r 1 I 

which till I ittLi la icLuiu toi I itiu* i lump 
sum to bu iwid at tlu tmu tli niti ict i n jiunu nt of pu ima 
foi a fjM d niiinb i ol ^cai a, oi thi i^h >iil th hfi < [ tlu former, 
undtiLiki^ to j)i\ 1 ccrtiin ^um wi h oi without juolit cither 
on hi*, dc ith oi on hi-> aUammt, a ciitnn When thc_ 

amount is jnj dilc on di itb tin p )lic\ is know a-wfi Whole 
Lift, roljcj,^Iuit whin thi pivnunt to lx iindi tithei on 
death OI on the attainment ol aciitim igi whiclu vir event 
may happen carlii r, tne polict is called an Lndownu nt Policy. 
The picmia may be mide pay iblc Ihiou^houl tlu life or only 
for a fi\fd numbii of ytdis The latte i foim is pi»-fti ible in 
the ease of persons who an in Goveinmcut oi other service the 
rules of which require a person to retire on reaching the age of 
55 or in some cases 60 years. 
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BeaBonB for thsir Unpopularity as SBOuritiBB for 
BankBF'B AdranoBB. 

Life policies have not been verj’ popular with bankers as 
-covers for their advances for the following reasons:— 


1. A contract of life insurance is a contract requiring 

^ utmost good faith on the part of the assured 

E vasion on , . . , ■ , r 

account of failure rc<juire(l to disclose all material facts 

lo disclose even one concerning his lih'. If he fail- tfi disclose 
material fact. material fact, though unint^^ntion- 


ally, it may enalile the insurance* comjiany to avoid liability. 
A banker has no means of knowing how far the assured has 


disclosed all the material facts affecting his life, 'iiid if the 
assured has been guilty of fraud, uiisrepresi-nlation or failure 
to disclose a material fact, the banker stands the ri->k of 


losing his moneys. 


2. formerly tin* liabiliiy under a contract of life 

a'isIIranee was* inviiriabK' avoided in ra-^c of 
lii'.ks in ca-e of .i , i i i 

the II- iired committing suirule or cl) mg by 

the hand of iii'itice and tlie security iKeamo 

uselc'ss in case c f such an I'v^ nt. Although in modem limes 

the le.itricticjiis of ihi-i Tjnture 'xlitn the cI-sufm] commits 

suicide have been inodilVo, Hil liatilj r ha, ;,«‘t to bt‘very 

can'ful about the woicJing of the, clinic n-ferring to th'- /amc. 

In AYuec'f/ Leakey Co, Scoihsh Provideni Institution * 

“(Me Mr. Kewott had obtained laige adv'inc:e^ from his 

compr.ny, and to meet the portion the company had tal:en 

out from the as^iuranee company, three policies for .(,'10,000 

each on Kewi‘tt*s life. Each of tlic policies contained a clause, 

“ That the life assured shall not ithin six months from the date 

of the policy commit suicide, but such -suicide shall not affect 

the interest of the bona fide onerous holder.s.’* Kc*wett com- 

initted suicide within six months of the assurance being affected. 

The plaintiff company sought to recover £ 30,000 under the 


Bankers & Insurance agents' Magazine, June (1926), p. 888. 
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policies, while the assurance company claimed that they were 
not liable because Kewett had committed suicide within six 
months of the assurance being affected and the plaintiff 
company were not bona fide onerous holders. The Court 
gave judgment for the assurance company. The case was 
taken to the (^ourt of Appeal which confirmed the decision of 
the lowei Court. From a peiiisal of tli(* judgment it appears 
that in the opinion of th«' Loid-^ of A})jMal the plaintiff 
compan\ fciilul to --ub*^tanti<itc tin ir claim again-.t the assu¬ 
rance cennfuny iu>t Ik'c him oi llie phia-i(' “ hona fide onerous 
holder'^,” which it had hern ,tatt d in tin low(‘i Court as 
having no nn ining at all in l^.ngji-.h Law, hut lH‘cause the 
plaiiUitl 1 oinpam \V('ie not/w/nr fide hoMris. They wvr<‘, in 
fact, ill'' a ^^l d one ol th( ongmal paities to the contuicl. 


3. (hncialU a hie pc»Iiry takuii <ml h\ the a-'-ured 
W'lth the rxpies'- inUntiun of pioviding ff»i hi'^ wife and family, 
in which a hanku nin> h.iM' Miine In nation m claiming 
the ptoti« d‘> of tin jiolicy in 'ati'^faclion of the debts of the 
as-^ured and thereby leave the wite and ehildren in destitution, 
as it ilia} alfect his husincs.s leputaticni adveisely. 


A. Any peison may effect an insurance provided that 
he has an insuiable interest in the life and 
The p.sured to puipetly which lie wishes to insure, other- 
Wise the policy will be void. The Life 
Assurance Act commonly called the Gamb¬ 
ling A« i tu.ik( s noc(‘s^ar} the existence of an iri'^urable interest 
as the I)a,i‘. I)! thi'conliart of in-uianc(*. It lays down, ‘Svhercas 
it hath been found b} experience that the making of assurance 
on live*^ and other cseiits w’huein the assured ^hall have no 


inteic-t, has intioducui a niischie\ou.s kind of gambling, be it 
enacted that from and afUr thepassingof this Act no assurance 
shall be made b}' any pi rson or company, on the life or lives of 
any person or jietsons or any other event whatsoever, w'herein 
the person or persons for whose use, benefit or on whose 
account such policies shall be made, shall have no interest, or 
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hy way of gaming or wagering; and that every assurance 
made contrary to the true intent and meaning thereof, shall be 
null and void to all intents and purposes whatsoever. And be 
it further enacted that in all cases wlierc the* assured has an 
interdfet in such life or lives, event or events, no greater sum 
shall be recovered or received from the assurers than the 
amount or value of the interest of the assuicr^ in .'^urh life or 
lives, event or events.” 


Insurable in¬ 
terest explained. 


What is an insurable interest is not easy to explain. Lord 
b:idon said, “ It n clear that the assured 
must have an interest whatever we under¬ 
stand by that trrm. In order to distinguish 
the intermediate thing bet\^een .i -tiict right or a right derived 
under a contract aiul a meie t xpectatjon or hope which 
has hern termed an insurabli iiiti rest, it has Ijitnsaidin 
many cases to be that \\hich amount-^ to a moral C(‘itaintv. 1 
have in vain, howi-vcr, (‘ndei^vound to find a fit definition for 
that which is het\\een a rertninty and an (xpt elation, nor am 
I able to point out what is an interest unles.s it bt a right in 
the property or a right derivable out of -Nome contracts about 
the property insured, which in either case may be lo^t upon 
some contingency affecting the posses^-irm or c‘njoymrnt of the 
party. Expectation, though founded upon the highest probabi¬ 
lity, is not interest, and it is t'ljually not interest whatever 
might have been the chances in favour of the expectation.” 
His Lordship continued, ” Considering the caution with which 
the Legislature has provided against gambling by insurance 
upon fanciful property, it is certainly dcbirable that no purely 
sentimental interest, such a.s an expectation or an anxiety, 
should be made the ground of a Policy.”* 

The following illustrations will make the position clear 
as to the parties who can effect assurance, 
ansnrable interest ? ^ person s insurable interest is considered 

to be sufficient in his own life to entitle 


Glasgow Parish County v. Martin, (1910) S. C. (].) 102. 
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him to recover whatever sum he may have insured for. A 
married woman may insure, and is presumed to have an 
insurable interest in the life of her husband. In the same way 
a husband is presumed to have such an interest in the life of 
his wife. A parent has not, by virtue of his relationship*only, 
au insurable interest in the life of a child. If a parent is 
absolutely dependant for his livelihood upon his son or daughter 
it is pre^jum^^d that such a parent has an insurable interest in 
his or hei child. A son has an insuiaWc intcicsl in the life of 
a father who suppoits Iiiin, but not in the life of a father 
depcndt'nt on him support. A suret\ has an insurable 
interest m tin* lih' of his co-suret) to the e.\tf nt of his propor¬ 
tion of tlie debt rind nUo in the IHe of his principal debtor. A 
creditor h.is an insurable intf'rest botli in the life oi his debtor 
and of any surety loi his debt. Th(‘ limit of the creditor's 
insurable iiitircst is the amount of the debt at the time 
when tlie [lolicy is gianted. 

5. VVheie the policy is obtained by a thud paity. 
g,, a cn'ditor or a guiiaulor. and not by the person 

assured, the policy will be \oid unless the thiid party 
has an insuiable interest of a pecuniary nature in the 
life of the debtor, subject to the condition that the debt 
exists at Ihi' tim(‘ the policy i.s taken out. In sucli a case 
the Cl editor or guarantor can recover fioni the company 
even though tin* debt is afterwards extinguished. It is not 
uncommon with bankers to take out a policy on the life of a 
customer indebted to them. In general practice, however, the 
policy is effected by the debtor himself and then deposited as 
security with the banker. 

6. The continuance of the policy is dependent upon the 

regular payment of the premia. When it is 
that premia shall be paid by the 

ment of premia. end of certain regular intervals, they must 
be so paid otherwise the policy becomes 
voidable at the option of the insurers, and thus by the 
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customer's non-payment of premia on their due dates, the 
banker stands a chance of losing the moneys advanced by him. 
If the hanker undertakes to pay the premia as they fall due on 
a policy deposited with him he will be simply adding to the 
amount already advanced. Some insurance companies have 
very lately introduced the practice of Hsmng non-forfeitable 
policies. These policies do not lapse at the time the default 
is made in the pa>mtnt of premia, but stand for some period 
thereafter. Tht* a--iit(*d during tinperiod h.i'. tlie option of 
getting the policy ienev\cd .iftei the payrtu nt of unjKud premia 
and the interest which miv vary from to IJ'o. 

In spite of the di.iw backs given abem , life policies are 
occasionally accepUJ by bank* r-^ as roll.'U( r.il st‘ciirilv for 
advances. If the polic> i- a good one it^ great advantage as a 
security ^ that with the advent of time it me leas'll in \ due 
and when it inatuu s the full sum assuud together with 
bonusc>, if any, bi comes pavahle in tht' cvtnl of the assured’s 
death when it is a life polic} (n hi*- attaining the age givtm in 
the policy if it an endowmt iit polic}. Not inficquently, the 
payment leceived from the assuranci company more than 
wipes off an overdraft. Moreover it is a liquid and convertible 
security at least to the extent of the cam'll surrender value 
of the policy. Particularly in the case of loan-, granted to 
parlies who have lixed incomes terminable at death, the taking 
of such a security is a precaution which should not be ignored 
by any banker. Similarly, in the case of advances to a 
partnership whose success is largely dependent upon a certain 
partner, it is d('sirable both for the other partners as well as 
the banker advancing money to sneh n pnrtnership without 
any good secuiity to take out a policy on the life of the parti¬ 
cular paitner. 


General precau¬ 
tions. 


The following precautions should be 
taken by bankers while accepting such 
securities as cover for advances:— 


1. The banker should pcnise carefully the conditions 
and ascertain whether there ftre-any-^trictions likely to 
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affect its value as a security. In the case of some policies, 
such as those of the industrial type there is sometimes a 
restraint on assignment. 

2. Tht' banker should satisfy himself that in the case 
of a policy taken out by a third per'^on he has an insurable 
interest in tlie life* of the insured as explained above, 

d. Tin banker should mv that the age of the person 
on vvho-^i* lifi* tlu jriliLV h.i-^ bet*n takc'ii out has been admitted 
by the miuiance company. If not, hr should get the age 
admiltrd b\ (ithcr a srpaiate letter or b\ eiidor^tmciU on the 
policy, a-. otheMxi-it m the (of death of the person the 
banker ni iv find it dillicult to product* the nec'-.sary evidence 
foi tlu puipo-.t\ As a prt( auiionaiy mcasure*tlie banker may 
obtain a [»iilh ceitificate or a copy of the horo-^cop< of the 
cudoinei and forward IL to the company \vith the policy as 
evidence of the assuitcl sage. 

A. The hanker must a'-ci'rtain and satisfy liimself that 
the premia ha\e been paid up legulaiK and that future [iremia 
will be paid to the assurance company as they fall due. 

3. (ienerally the liankor ^hould not advance more than 
the suirender value* of the policy to be charged. In the event 
of an endowm(‘at pohev which Ls to inatutc alter a com¬ 
paratively short period the banker may exceed his limit 
paiticukirly when he is confident that his customer will 
continue to pay the premia. The banker should in his own 
interest from time to time obtain official quotations of the 
surrender value of the policy from the company. Ordinarily a 
life policy carries no ^uru-ndcr value till the first two or three 
premia have been paid. Policies which carry a risk of death 
within a certain specified period cannot be surrendered for 
cash. 

6. From the banker’s point of view', as in the case of 
immovable property, it is preferable to have a legal assignment 

25 
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of the life policy.* However, from the customer’s point of 
view the simpler and more acceptable method of charging 
such securities is what is known as an equitable mortgage. 
The customer deposits the policy together with a WTitten 
promise to assign the policy at the desire of the banker. In 
addition to its simplicity the rquitable mortgage has this 
advantage over a legal assignment that on the payment of the 
advance no formal re-assignment of the policy is necessary. 
A.S against these advantages this mode of taking a life policy 
as a security has certain disadvantages. For instance, if the 
borrower refuses to assign the policy when called upon to do 
so the realisation of the security will hr cumbrous. The 
banker has also to prevent the borrower fiom ass-igning the 
policy to '>orn^ one else. Then* is aKo thi danger of the 
borrower's assigning the policy to a third party. It is there¬ 
fore desirable that the banker advancing money against the 
equitable mortgage of a lih* policy should giv< noticet in 
writing to the particular insurance company that ht' is an 
equitable mortgagee of th(» policy. 

7. Wh(*n the banker is sati-.fjed with an equitable 
mortgage or a legal assignment, he should have a memorandum 
signed by his customer in which the customer should undertake 
to pay the premia punctually, and in case of his failure to do 
so authorise the Umker to pay them and to charge the amount 
to his account. It should also be made clear that such pay¬ 
ments would carry interest like the advance. The banker should 
see that all parties having interest in the policy must sign the 
assignment deed or the memorandum. If it is stated on the 
face of the policy that it is taken out for beneht of a |>articular 
person such as the wife of the assured, she must also sign the 
memorandum etc. 

8. On receipt of notice of a second charge over a life 
policy deposited with him as security a banker should make 

” For a $pecime!i oi a le^al assif^omant of life policy by a cuitomer to 
cover his liabilities, see Appendix A, Form No. 18. * 

t For a specimen of a form of notice, see Appendix A, Form No. 19. 
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banks in that country saw these companies competing with 
them in their banking business they also decided to offer to 
their customers the facilities provided by the Trust Companies. 
The same necessity has forced itself on banks in other 
countries and to-day they readily undertake the duties of 
trustcv^s, executors or administrators of estates. Of late some 
Indian Joint Stock banks ha\e also assum'ni these duties either 
by op( ning separate trust or administration dopartinentb or by 
starting ’'iib^idi.u} companies wholly ovvncd and managed by 
them. 

Tlieie is nogjins.ning the fact that banks are naturally 
fitted foi those services. Firstly, unlike 

Fitnr •* of hjinU • i i i i i i 
tor stiM'os individuals, hanks have continuous existence 

and se('ondl\, the amount of work they get 

enables tlu in to engage sjiocialisU «jii their staff to execute 

commissions uijiming sptcial knowledge and evpcriencc. 

Thus, ihc vruious trusts would be managed more ciiicicntly 

than wh.it would be tlif cast* if each were administered 

individually. Moieovei, tlu' management would be economical 

as the uveihead eharges w'ould be ri*duced. Besides, it is the 

banks winch hcive their communities best that have greatest 

prosperity, and by undertaking this work they inciease their 

utility to the customer*.. 

It should not, however, be forgotten that these sei vices are 
not free from iisks and it is therf^fore necessary for the banker 
to take certain precautions in the discharge of his duties as a 
trustee. While he should avoid putting aonecessary obstacles 
in the way of his ccstuis que trustent it is unwise on his part 
to incur any risks which can be eschewed. He should act in 
accordance with the terms laid down in the trust instrument 
otherwise any divergence or infringement on his part is 
sure to make him liable for breach of trust and for any loss 
“ which the trust property or the beneficiary has thereby 
sustained, unless the beneficiary has by fraud induced the 
trustee to commit the breach, or the beneficiary, being 

96 
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competent to contract, has himself, without coercion or undue 
influence having been brought to bear on him, concurred in the 
breach, or subsequently acquiesced therein, with full know¬ 
ledge of the facts of the case and of his right as against the 
trustee."* Again, he has to sec that he docs not mix trust funds 
with any other moneys, for, in case of difliculties, it is the 
general rule that everything will be presumed against the trustee. 
Courts arc inclined to help only those trustees who act scrupu¬ 
lously and honestly in the administration of trusts, but give no 
support to those, who, howTver anxious the\ may appear to be 
to assist the beneficiarie*^, act w'ithout any regard for the 
directions laid down in the trust instrument. The best 
guiding principle for a banker W'ould he to carry outstiirtly the 
terms of the trust, and in any case of ical doubt get the question 
settled by making a petition to a principal Civil C'ourt of 
original jurisdiction. The trustee stating in good faith the 
facts in such petition and acting upon the opinion, advice, or 
direction given by the Court shall be det nied <o far as regards 
his own re-iponsibility, to have discharged hi'^ duty a& such 
trustee in the subject-matter of the application. I 

It should also not be ignored that according to the English 
Law a trustee of any property, whether for the use or the 
benefit of a private person, or for any public or charitable 
purpose, is liable to be convicted of a misdemeanour and 
sentenced to penal servitude if he is found guilty of converting 
or appropriating any part of the trust property to his owm use 
or benefit. 

The rights and duties of executors and administrators are 

As executors or except that the former 

administrators. must carry out the directions contained in 
the will of the deceased, whilst the latter, 
where there is no will, have nothing further to consider than 
the obligations laid upon them by the law. The need for an 

* The Indian Trusts Act, 1882, S. 23. 
t The Indian Trusts Act, 1882, S. 34. 
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administrator arises only when there is no will. There may 
be more than one executor of an estate, but a single adminis¬ 
trator is usual. 

In discharging their duties of executorship or adminis¬ 
tratorship bankers have to adhere closely to the will in the 
former case and to the terms of fidmini^^tratorship in the latter. 
They are retjuired to i-*suc notices in some of the leading 
dailies of the locality, calling upon creditors and others 
having claims agam^it the decea'^cd to send in their claims and 
prov<‘ the -laine on or bt fore a fixed date. The notice goes 
on to declare that on tlie expiration of th(' fixed time the 
as'-ets of the cl(cca^<.i1 will be di'^iributed only among the 
claimant \vho-.e claims have been satisfactorily proved, and 
that the executor*^ will not be liable to any per'^on who failed 
to give propel notice an I [uoof in support of his claim before 
the di-tiibutioii of the as as. Although this method appears 
to absolve the eiecutois coinpl^'toly, yet it does, not piejudice 
the light of a cn diloi to follow the assets into the hands of 
any person who has leccntd the same. If a banker pays a 
legacy of his own accoid, he cannot compel the legatee to 
refund the money in order to pay other legatees, but it is just 
ithe rcveise if he pays it under legal comjmlsion. If after 
payment of legacie.-., debts remain unpaid of which the exe¬ 
cutors had no notice at the time of payment, he can call on 
the legatee to repay, as a creditor w’hose debt has not been 
paid can compel a legatee to refund. 

The banker undertaking the duties of an executor or 
administrator has to take scrupulous care in the payment of 
Court-fees. If as a result of over-valuation of the estate he 
has paid higher fees than were actually due he can apply for 
refund onlyon certain conditions. For example, if on apply¬ 
ing for the probate of a will or letters of administration he has 
estimated the property of the deceased to be of greater value 
than the same has afterwards proved to be and has consequently 
paid too high a Courl-fec thereon, he can, within six 
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months after the ascertainment of the true value of the 
property, apply for refund of excess charge to the Chief 
Controlling Revenue Authority for the local area in which the 
probate or letters has or have been granted- However, he 
will have to produce the probate or letters in question and 
deliver to the Chief Controlling Revenue Authority in the local 
area, a particular inventory and valuation of the property of 
the deceased, verified by affidavit or affirmation. The Chief 
Controlling Revenue Authority in the local area will have no 
objection in refunding the excess charge, if it is satisfied that a 
greater fee was paid on the probate or letters than the law 
required. Similarly if the fee paid is less than the one actually 
due the executor or administrator is subject to some penalties if 
it is due to his fraud or failure to ascertain the exact value of 
the estate. For instance, “ where too Iowa Court-fee has been 
paid on any probate or letters of administration in consequence 
of any mistake, or of its not being known at the time that 
some particular part of the estate belonged to the deceased, if 
any executor or administrator acting under such probate or 
letters does not, within six months after the discovery of the 
mistake or of any effects not known at the time to have 
belonged to theideceased, apply to the Chief Controlling Revenue 
Authority for the local area and pay w'hat is wanted to make 
up the Court-fee which ought to have been paid at first on such 
probate or letters, he shall forfeit the sum of one thousand 
rupees and also a further sum at the rate of ten rupees per cent, 
on the amount of the sum wanting to make up the proper 
Court-fee.”* 


In acting as a constituted attorney of his customer, how¬ 
ever, the banker is less liable to any such risks. 


Banks as consti¬ 
tuted Attorneys of 
their cnstomerB. 


All the provisions in the power of attorney 
are carefully worded and the banker’s duty 
ends with his acting in accordance with- 


them, and all acts done by him in such capacity shall be as 


Section 19-G, Indian Court-fees Act. 1870. 
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effectual as if they had been done by the customer himself. 
Sec. 3 of the Powers of Attorney Act, 1882, affords the 
following piolection to an attorney ;— 

“ Any pci son making or doing any payment or act in 
good faith, in pursuance of a po\vcr-of-attorney, shall not be 
liable in respect of the payment or act by n^ason that, bi'fore 
the payment or act, the donor of the powc^r had died or 
become lunatic, of un >oimd mind, or bankrupt or insolvent, 
or had n voketl the poAcr, if the fact of death, lunacy, 
unsoundnt ss of mind, h.inkruptcy, insolvency, or revocation 
was nut, at the tim of the payment or act, known to the 
peisoii making oi doing the same. But this section shall not 
affect .my ii;'ht .icaiust tin* payee on any person interested in 
any money *^0 paid, and lli.it person shall have the like remedy 
against tlu' pa>te a> Ik would have had against the payer, if 
th<' p'l;^ iiK'nt had not 1m mi made by him.*’ It goes without 
saung that a gi'iu lal powir of attorn»'y is not re-^tricted by the 
mention of ^jMcific acts. 

(4) Serving as correspondents, or representatives of 
their custoinets, other hanks or financial cotporafions :— 

Although tlicst bMiuts arc generally rendered gratis 
theii wiliK' is not iieglieihle. Especially it is the travelling 
custoiiiei who can w< 11 understand their worth. J'rom the 
moment he sets his foot on foreign soil Ik* realizes that, even 
when alone, he has one \Mhiable frund w'ho is always ready 
to help him— viz., the local agent or correspondent of his 
bank at home. 

A« representatives of their customers banks cairy on 
correspondence with income-tax authorities. They obtain 
passports, travcllci’s tickets and secure passages for their 
customers. They ledircd their letters, and in fact do all they 
can to increase their serviccableness to their customers. 

MISCELLANEOUS SERVICES. 

We shall now deal with miscellaneous subsidiary services 
rendered by modern banks, services in the performance of 
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which the banker’s position is not that of an agent for his 
customer. The chief among these are:— 


fl) Receiving of securities^ deeds or oilier valuables for 
safe custody; 

(2) Vnderumiing loans fo he raised by Governments^ 

public bodies and trading corporations ; 

(3) Dealing in Foreign E.xchangcs ; 

(4) Serving as referee as to the financial standings 

business reputation and fespectalnlity of their 
customers ; 

(5) Issuing of letters of credit, circular notes, bank 

drafts^ traveller's chcqiit^, etc. 


I. Receiving ot valuables, e.g., m f;otiahli ■serinitie^-, jewel¬ 
lery, boxes of plat'*, and ducumeiit-^ of title 
Safe custody of to propelty i-’not aiecdil addition to the 

ables. bank’s functions, liven the eaily goldsmiths 

in the City of Lonilon w(‘rt* fannliar with 
this business, and in fact, modern bjiiking i^ but a descendant 
of the safe custody business which is it-^ hiitoiical oiigin. Even 
in ancient India, the moneydendci was the only reliable 
agency for the safe deposit of cash, jewe]lei> and othei valu¬ 
ables. Moreover, being erjuippod with the sdle^. and stiong 
rooms for the purposes of its busines.s, the mode tu bank is 
naturally a vei}^ convenient and safe place fui storing valuable's 
to be safeguarded against theft and fiie. 


The articles to be lodged for safe custody are either locked 
up in safe-deposit lockers rented by the customer in the Safe 
Deposit Vault or put in envelopes scaled wdth the customer’s 
recognizable seal if they are deeds or securities. The outside 
of the locker or envelopes bears in bold letters the name of the 
depositing customer. Generally in such cases, the banker is 
left without any precise information about the contents of the 
boxes or envelopes if the key is kept with the depositor. 
The case is, however, different when a customer deposits some 
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bearer securities, e.g , bonds with the banker asking him to cut 
off and present the coupons for payment as they become due. 
As a rule, the customer is required to sign the counteifoil 
of a special form of reu ipt* which is cut off from the safe 
custody receipt book and handed over to tht customer in 
acknowledgment of iht aiticle-i received for safe custody. 
The icccipt gcneially coiitams a provision making it obligatory 
for the customer to surrtnd i it m pei-on duly discharged 
at the time ol takin^, di li\fM> of tin aitides diposited foi safe 
cu«*tod\. How \« r, if the p( I son is unable toattciid peisonally, 
he Is i((]uiitdLo sign an oidtron the bick of the irccipt 
in'^tiucting th« bmld to di hv< i the rclativi aiticlcs to the 
bean r of tht r( c ipt Tht gemnntncss of thi signatuit^on the 
receipt ^urr nd ud In the customer or his agent can be 
veiifud b\ (<mipinng it with tin •^^,11111111 on tin counkifoil. 

Wlv tin liinkd is infoirii d about th^ contents of the 
box 01 (nvilopt dt|)OMUtl, or whuc tht aitides arc simply 
hHided iWd to thf bank to bi kept foi safe custody the 
piiticulii u uitu d as follow--M the Kcgistci of becuiities 
foi bdfi ( ti tod) — 

M K sllKOFl, Esoi iKL, L\w, 

10, Uornhy Road, Bombay. 


IIN 1 1 »K I M 


0^ - ODfl*- 


iwiip |jg g 5 
lun 1 I E s f 1 
bl Kk * ^ 


u a j 
If 3 L 5 
11: J} u u 

cf So 

i-H * u 


12—,-10 S , K II K **000 
I N 


S ® \\ r I 7Q Utturntd 

lionils, I 7th May 

1928 I 19H 

I Receipt 

I No 


s K H 
J N A. 


6-6 1 J s Is K H 
II N, A 


Rs 3 000 30 InJo 79 

Burma 
L’ciroleum 
Preference 
I share 

Certiheate 
No 1907 3 


* For a specimen of a Safe Custody Deposit Receipt, see Appendix A, 
Form No ^2 
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Simildily a. Register of Boxes may be maintained in which 
all the locked boxes received for safe custody and their owneis* 
names may be entered The outer dcsciiption of each box vMth 
its di'^linctive number should aKo be nottd in the regi^^ter. As 
banks cannot tiffor 1 to hindli ind as->ume responsibility for 
valuables, of the nituip and \ ilin of which tin \ h i\t no idea 
and no adequatt in< ins of d iLimininq, it in then interests 
to commit the box-icnt r ii 'idvincc as to the n ituu and 
value of the rontmts ind the ims on w hirh tlu > aie to be 
handled The bank cannot mereh nh upon tht rtcoidsand 
statiments of the box-i ntu and his who ma\ them- 

selve«; be the parties assLiting f.»ls( and crioncciU'. claims 
against thebink Wheieth* ke) ni th kicku illottcd to the 
customer in the bank's \ault is kept b) him tlu oiiikt i should, 
beside-» probcting the conti nts c^f tlu lockei agiin'^t dcsti action 
and nnliwful mbrf<i(nce b^ emtsuh paitu , conduct and 
opeiah his sife deposit bu mess m siu h i m iniu i as will 
preclude the box-rentei fioin ittiibiiting to the foiimi the 
rcsponsibilit) for lossc'-or dis ippcar.inci s k ultmej fioin the 
latter s own cik lessiu s^ oi ru gli^^cnce of hi di piitu 

In accepting ailicKs foi safe cu-^lod} the binkii s position 
IS that of a bailee, f e , i pf i on to wtioin g<jods au delivered 
in trust under a contiict and who is lespon ible foi the 
cuitodv and safi Ktuin of th< ii tides dcjioMkd accoid- 
ing to the terms of bulmcnt Th< bmku being a ineic bailee 
it goe-i without sa}ing that the piopert) m tin \.Lluablcs 
deposited cannot pass to him 


It is generally a sunied that wlien no special charge is 


Gratuitous biilee 
distinguished from 
bailee for reward 


made^ by the banker for keeping valuables 
for safe custody, he is to be i f gaided as a 
gratuitous bailee, and as such, is liable only 


for gross negligence."^ In other words he will 


be responsible for the consequences of any omission on his part to 


* Doorman v, Jenkins, U834) 2 A. ft E. 256 
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utilize the best means and facilities at his disposal. However^ 
as a banker is supposed to make profits by opening cm rent and 
savings bank accounts hi^ position acroiding to some is that of 
bailee for lP\^aId and even when he makes no special chaigc it 
will hardly be ain defence for him to allcgt in case of loss of 
the valuables that ho being an unpaid bailee cannot be 
expected to Inkt more than oidinar> caic. Un thi rontiary, 
the binkii bnne a piofc s'^mnal ^afe ( u todian, has to use his 
c\piiitnc( and skill e\(n if he tik's rlui^’c of tin aiticles 
giatuilously 01 ike he would be In Id liable foi gro-s iicgh- 
gnici .* Ik in^ <i guiidim of cicdit ind capital” lu is 
expect! d to tike moic than oidinai} can 

f% Ntgliv,ffn<, IS \\t liiM ilicad\ s cn in in irlici pirtof 
. this \M>ik, in onii'.Mon Lo do sornithing 

Difiiersl 1 1 1 ..u ^ 

lornff,lipenrt whuh artasonibli in ni gindici b} tm oidi- 

nii) coiHidciation'- uInch k guluc the con¬ 
duct of bum in affair^, vNould do, c^r llu duiiir'of some thing 
which a Ka-^oniblc pt ison, similirls tiicuni'llincicl, would 
not do. It niav an c in mam foim-i ]ii t as i doctor 
profi'i^ing hims< If to be ‘^piciilh (jinlihid in the art 
of healing otlicis cm h< held li ibk foi ncfligonce if 

he fails to show such adcjuitt skill or knowledge when 
attending to i patient. ^innliiU, a binku who is a pro¬ 
fessional < iietikii ot his riistomci' ^llull)les will be 

liable to them foi damages for aii\ lo^s k- suiting fiom his 

lugligence m safcguirding the aitich I oi uistincc, he 

will be liable if tb S ifc Deposit \ uilt i-. not stiong enough 
and 1 urglars bitak in and make off with the valuables. Or 
again, if through some mistake on the- pait of the banker, the 
tntianre to the \ault is left unlocke^d, oi the airange ment for 
the watch is unsatisfactory, or access to the vault is allowed 
to all and sundry, the banker cannot escape luibilit) in case 


Shtalls V Blackburns, 1789 
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of any loss. Similarly, if the situation of the vault is unsafe 
or open to an}' danger of fire from a neighbouring chemical 
laboratory, workshop or a store of explosives or ammuni¬ 
tions, the banker can be held liable for having failed to take 
due precautions in preventing such accidents. As another 
instance of negligence it may be mentioned that when a banker 
holds for safe custody some bonds which arc periodically 
drawn for payment he will be held liable for the loss due to 
his failure to pn'sent them for collection at the right time. 
The liability on this score, however, will arise only if he has 
access to the bonds He will incur no liability, if they are in 
sealed envelojx'-^ in a safe-depoMt locker the ke} of which is 
with the depositor. In any Cd'^e, the bankt i will be liable only 
when the lo^s h a ro:sult of negligence on his pait. He cannot 
be held ic.-^pon^ible for any lo'^s le-^ulling from dctcrioialion of 
the goods due to long souage. Wheie .in agent oi a represen¬ 
tative of the cu'-toinei, i with the latter*'^ authority, allow'ed 
acces> to the vault occ isionall} to e.\amine oi remove some of 
the valuable^, th( baiik'T 'should accoin[).iny him to sec that 
he doc3 iK/t act be}ond his piincipar''. aiiLhoiiiy. 

Conversion iithe unnuthoii/ed act of dealing v\ilh goods 

„ oi cliattcls which are pioneity of another 

rnr con\ei SI )n * * 

per^-on. In other woids, it the perfor¬ 
mance of an Jii iuthori/.('d act w'hich depiivcs another of his 
propert) perinanc nily or for an indefinite time. Thus, a 
banker deliveiing to .some third per-^on—w'ho has no authority 
from the customer to lereive liis valuables wliicli ho deposited 
for safe custody—can bo sued for conversion. Consequently, 
before handing over the valuables to a third party the 
banker >hould sati fy himself that the person is duly 
authorized by the customer to receive them. He can 
verify the genuineness of the customer’s signature by com¬ 
paring ii with his specimen signature on the counterfoil of 
the receipt issued to him at the time of the deposit. When he 
has some ground for suspecting the genuineness of the order 
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demanding delivery of the articles, he should withhold the 
delivery for a reasonable period in order to make enquiries. 
Generally, the danger of wrong delivery can be obviated if the 
banker insists upon sending the articles by a member of the 
bank staff to the customer’s own residence or place of business. 
In case the property deposited turns out to be a stolen one the 
banker may safely deliver it to the true ow'ner even without 
his customer’s authority after fully satisfying himself as to the 
third party’s title to it. 

the proper ‘^ah'-gu.iniing of the valuables in a 
manner alfording full [)r(.)tection to the 

Geneial precau- pj^^ker again-.t tlu ir destruction or unlawful 
lions in b a 1 e . 

Custody business. mterferono-b\ outside pnitic^ and avoiding 
his liabilitv loi damages on that account, 
the banker mu^t conduct and ojVT.ilc hi^ safe d- posit biisinoss 
in such a manner as will prc'clud'* his depoMtoi’s attributing 
to him the roiponsibility for or distippt'arancc resulting 
from the' lonners own can le^s or ab.'^ent-minded acN or the 
negligence of his agent or deput}. The following arc some of 
the gcnetal precautions to be adopted and followed by a banker 
in the safe custody business:— 

1. The fir-^t important precaution a banker should take 
when he leccivcs ai tides for safe custody is 

To ask for adc- Customer to declare the contents 

claratiOD of the con- , i t i . , -.i • 

of the box or envelope, togetlu r with their 

approximate value. The nc\d for this 

measure of precaution will be realized when a customer falsely 

alleges that some of the contents of the box or parcel left in 

safe custody vault of the bank are missing. It can scarcely be 

doubled that the loss or disappearance in the absence nf any 

inventory of the contents with the banker, will be properly 

attributable to the persons who handled those properties or 

who had access to the Safe Deposit Vault of the bank* 
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Consequently, if it is proved that the performance of certain 
services by the bank employees involved their handling or 
access to those properties at any time during the period of 
their deposit, then the loss can be plausibly attributed to them. 
In that case, if the bank is not aimed with the information or 
knowledge as to either the amount or description of the 
properties originallv depodted it will find it impossible to 
disprove the error or falsity of the claim. The bank may well 
try to prove that under its careful guard and system of pievcnt- 
ing access to its vaults, that undei its ligid rules and s\stem 
of management none of its employee^ had ever had accis^. to 
or was associated in h mdling thosc valuables, but the false 
claim would be more easily refuted if the bank had already 
insisted on having an inventory of the contents of the box or 
envelope. 

2. The banker should pieferrably try to have the 
exclusive posS(‘^sion and custody of the pro- 

* P^fty h ft witli liiiu foF safc cutodV, .md the 
possession of valua ^ ' 

bles stired right of .icceS'. to it during th' jiiniod (jf 

its depo-iit with him just as an ordinar}^ 
custodian, warehounu-man or a bailee would do. H the 
depodtor i-, vested with the right of acciss to and the custody, 
possession and control of valuibles left in the banker’s vault, 
the bankci should avoid the icndc*ring of sei vices involving his 
handling of them and in ca^e ho agrees to do so it will be 
absolutely essential for him to take scrujmlous can* for safe¬ 
guarding the valuables. Especially when the customer deputes 
an agent for the purpose of lemoving specific articles from 
the box, the banker .should ^ec that the said agent docs not 
remove any other valuables or securities not authorized by the 
customer. Rankers have, however, to make exceptions and 
allow access to their customers to their vaults with due 
precautions. 
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3. Where a banker has decided to make an exception 
g ^ in case of a particular customer he has to 

inaE*exce*pt*ons" ^ extremely careful. I-or example if he 
decides to accede to the request of a custom¬ 
er who changes his residence to a city some distance away 
from the city where he rented a safe deposit box containing 
valuables and asks the banker witliout attending the bank in 
person to remove the contents of his box to the city of his new 
residence, the banker should insist on the customer’s giving in 
writing a detailed list and value of the propertie.s in the box, 
together with complete instructions as to the manner in wdiich 
they are to be tran.sported, the amount for w hich they are to be 
insured for the purpose of transportation and the company 
through which their transportation is to be arranged. On 
customer s furnir^hing the banker with the necessary declara¬ 
tions and information, the banker may open the box, make an 
inventory of the contents, pack them carefully, all in the 
pre.sence of several witnesses and ^hip the package in accordance 
w'ith the box-renter’s instructions. A mere verbal message on 
the telephone from the customer will not suffice and in no case 
should a banker offer to handle and assume even temporary 
custody of properties, of the amount and description of w'hicb 
he has no knowledge. 


In addition to the general precautions stated above a. 

banker has to take certain other measures 


Precautions while 
dealiOK ^^/ith special 
types of customers 


to avoid any risks that may arise when he 
is dealing with certain special types of 


customers. 


When the articlc.s are deposited by tw^o or more persons 


Joint renters and 
their deputies. 


jointly the banker should get the specimen 
of the signatures of each of them on the 
counterfoil of the Safe Deposit Receipt. Some 


bankers have a special form"^' for the purpose in which the 


persons to whom access is authorized are required to append 


For specimen, see Appendis A, Form No. 23. 
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specimens of their signatures. These persons to whom access 
is granted may be representatives whose rights of access 
may be either jointly or severally dependent on the joint 
rental contract which the bank is obligated at its peril to 
carry out explicitly. Upon proper proof of the death of one 
or two of the joint renters the bank will incur no liability in 
making delivery of the Vtiluable-i to the survivor or survivors 
if it has no notice that the parties depositing the valuables 
held them in their capacity as trustees. 


The articles depf)-.ited by trustees are under their joint 

control, ('onseciucntly the banker will act 
Trustees . . 

upon the iiMi uction*^ signed by all the 

trustees. In Memiesv. (jiieiiallii,'" uheieoiieof the three trustees 
had the key of a box containing be arer secuntit's lodged with 
the bank for safe custody in the uaiiie of all the three trustees, 
who authorized him M cut olf the coupons half )(Mrly in 
order to pre^;ent them for pa\mont, removed cci lam other 
articles from the box, it was held that as the box was stored at 
the bankei’s in tiust for all the thiee trustees “ they ought 
not to have paited with it, oi allowed more than the coupons 
to be taken out, without the authority of all the three trustees.” 
The banker should take {larticular care that he has the 
authority of all the trustees before he parts with or disposes 
of in any way the property depoMted with him. 

In case the party depositing the valuables dies the banker 
may deliver them to the personal representa¬ 
tives of the deceased when they produce the 
probate or letters of administration, and 
obtain their signatures, liut when the w ill happens to be in the 
box lodged for safe custody the banker may open the box in 
the presence of a near relative of the deceased and the will 
may be handed over to the executors against their signatures. 
The remaining contents of the box should not be delivered to 
them until the probate or letter of administration is produced. 


Ezecators and 
administrators. 


(1862) 2 ]. & H. 259: 
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Lastly, the banker should be careful while dealing with 
agents, officials and representatives of corpo- 

Agents. represen- rations, partnerships, and organizations of 
tatnes.etc ■ i • j u * j 

various kinds when acting as constituted 

attorneys, and must satisfy himself that their acts are within 

the proper scope of the authority granted to them in the 

powers of attorney. 


It has been alieady discus*,ed at length* that the articles 
for saft custody being depoMtod for a specific 

Binkei I len not subject to the banker's lien- 

.ind Safe Lustod\ ' * , ' , . , . 

^ ilowcMT, when stock or shares registered in 

th< n inin of tliL custoniti aie deposited 
with th( bank for ili cu'-tod> and instructions art given by 
the cu^tonit r to the ielati\e companies that di\idtndsand 
intort t w IIrants diould hi forwarded to his hank directly for 
the citdit of his account the banker’s li» n tin be enforced 
againM the waiiants which will h In Id by him in the 
oidniai) toui of his bu-.!ness. When the c u'^tomii deposits 
bills for sab ciistodj untd nntuiit}, ind instincts the binker 
to present them for collection ind pa)incnt on the due dates 
the banker can exercise Ins hen against the pioceeds because 
although originally deposited for a specific puiposi they are 
subsequently handled by him in the ordinary com sc of 
his Usual banking buMiit s. Securities or valuables deposited 
in the first instance, foi safe custody can be tendered as cover 
for an advance at the customer’s option. Howxvci,thc banker 
must take a memorandum stating the purpose of the new 
deposit lest he be deprived of the right of bis hen on the 
securities. 


II. Underwriting loans to be raised by governments^ 
^ttblic bodies and trading corporations. 

In most countries of the world the governments entrust the 
underwriting of loans to the State banks which ciiaige a 


See pa(,e 48 supra. 
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commission foi Ibis service. In India thc'.e seivices are 
sometime-, petfonned bv'tlie Imperial Bank of India Occasion¬ 
ally otbr r Jfnnt Slock banks in India are employed by local 
authoiitio-., eomptn.es oi coiporations foi undeiuritin^ loans 
and debcnLim i ii'^ed In lb mti 

III. in I (yfct^n HxchanijLS 

As a luk Indini Joint Stork binks ba\r not been doing 
this busim ss on i scale. t.)f lati, bovv( vei, onic of them 

have coTiimiiKul it but tbtir ptogn^-^ iii this dinctir)!! i not 
likely to be sali-facloi\ on account of tin sp((nl idvantag ‘- 
en|oycd b> tbe t \rhang( banks woiking in thi*-. rouiitr> 

IV. Acting astifcitcsas to fhe^pnancinl slaiits, business 
reputation and uspcttubihty oj fJun 

Thi gii it ulibn of tills function of th< inodr rn bank 
is i]uit( ciidint L itsth , it Is M i\ hilpliillo thu busin ssmen 
generally a-» it furnish - them willi itliibl and piompl 
information a-, tn tlu bnanci il stindmg of the p oph with whom 
they ate dealing Sorondlv, b} thu-* supiihing llu informa¬ 
tion they cn iWe the buaness conimiinit> to a^oid incurring loss 
through giving credit to pi rsons of littli oi no tiruruial worth. 

The banUi’s position as a icftiit for the financial standing 
as Will as the n cessrr) precaution to be t.ikcn h\ him ha\e 
already been dis( uw d 

V. Issuing of tettcis of credit, circular notes, banker's 
drafts, traveller's cheques, etc. 

To increase its utilit> to its customers and to enable 
them to benefit from its reputation for solvency and 
prompt payment the modern bank is always ready to issue 
letters of credit, circular notes, banker’s drafts, tiavel- 
ler’s che({ues, etc. for the convenience of its customers- 


See page 53 supra. 
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A LoUl* of Cridit* IS a dofum(nt or order b> a banker, 

, , , in one pi ict,'iQthoii/iiitj some othi 1 binkLi, 

Letters ol credit. , 

acting a*> Ins agent oi correspondent in 

anothci piece, to lionoui the drafts or chcejucs of a 'specified 

pe isoii Li LiiiLd 111 the document, up to an amount state d in the 

kttei ml to chiigctht tot il amount of di all hemouted or 

pa} me nts m 1(1 to the gi intoi of the letter of cicdit The 

paitic Mills of ill the dr ilts oi chirjiie i diawn b} the •-j) cificd 

person i.^iintlh ciedit ne iijuind to be ciidor ed at the 

bickoT th 1 lU 1 of < i«dit so tint in\l)nd' e m find hoe\ uiiich 

of tlu ei lilt alhuN d is utih/ d ind ho\^ niuc h i still out- 

stindin 111 1 ^ lU >1 th I UK peiii ^ ntliis to be ciuful 

tint th li 111 oi (h |u h lUiioii tlu u^thollt^ of ih letter 

of Cl 't I tiietis in ICC Old im eatnit t itn^ 1 oi m tince, 

lit should in t he 11 nil m\ di ift whicii i drivMi ifi i the 

time fell wliiih U 1 tl i of cudil i U( d 

Le lt( 1 of Ciecht ni in b eli-ititd und i two lu ads ; 
(1) ()idiii 11 } J^e tt 1 ofCtieht ind (b (lUiiintet Leltc^rs 
of Cudit In c> of the fonui tlu I5mk i generally 

recjuiics tile- p ison it who t le jm t the Le tie i of C ledit is to 
be issued to d( po it tlu imount of the viudit tn its e junilent 
at the e iir nt i il of 'ehuis on th and i^tui linj; lint iiin 

poilion el tlu ei ht II t in ui i would b i fund d t > the 

ptisoii 111 tlu iittn (. IS th hull 1 Is u uillv ti ned 
if the cu loiiui k p'. sullicu nt imount it th eudit of his 
account CM deposits ullicient scuiilu so as to juslil\ the 
banker to allow hiscustonui to o^eidiiw his cuiicnt account 
if and when he has to mike use of his credit This ariange- 
ment is to the ad\ inlagt of the customer who need not pait 
with thw whol amount of the* Le ttcr of Credit. If b\ the use 
of the cicdit his account is ovcidiawii he pays interest only on 
that poition of the ciedit which he utilizes. Fuither, this 


* E or specimen, see Appendix A, Form No 24 
27 
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arrangement will enable him to save loss on exchange and re- 
exchange. 

A letter of credit give'? an authority to the specific 
person to draw bills on the issuing bank according to the 
terms of the letter, and contains a promise by the issuing 
banker to accept all the bills drdVMi according to his 
instructions. When the promise to accept cnnditional, as 
for example, when it says that the docuin^mts of title to the 
goods in respect of v^hlcll the bills air drav\ii ^h.dl he ^ent to 
the i-suing bank together with the hills for .lect pi.ince tin* 
letter is called a Documentary Leit-t of Cn flit.* In thi;> cri'^r 
the baiikei nny not require any -^p* ci d gu.irdiitei amJ may he 
sati'^fjcd with a small ilepo'-it as lu will have thi- •'* cniity of 
the merchandise shipped. 

Litteis of Ciedit being neithci n 'gotiahle nor tian-'feiable 
the paying agent or corre-^pondent ha^. to ^ati-fy him adf about 
the genuineness of the signature of the person named in the 
letter. To facilitate the identification th(' p‘*^>ing banker 
should be supplied with a specimen of the signature of the 
person who is entitled to draw the money or tlie hanker nego¬ 
tiating the drafts has to satisfy himself m some other way. 

To mention all the various forms of Loiters of Credit and 
their innumerable advantages would be out of the scope of 
this book. However, it will suffice for our purposes to under¬ 
stand their service in facilitating commercial relations between 
merchants of different countries and helping in financing the 
shipment of merchandise from one country to another. I"or 
example, when an importer in India gets his banker to issue a 
letter of credit undertaking to accept bills up to a certain 
amount drawn by a merchant in America, the latter w'ill have 
no objection in shipping goods or merchandise as the accept¬ 
ance of his bills will be assured by the bank. 


For specimen, see Appendix A, Form No. 23. 
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Circular letters of credit and circular notes* are forms of 

letters of credit addressed to the issuing 

of Cl edit and Cir- i^ankcr b foreign correspondents and agents 

cular Notes genrr.illy,thclist of their names and addresses 

bcinggiven in the Letter of Indicationf which 

accompanies the ciiculiii li*tter or notes. They are issued in 

favour of cu'itom letjuiiing money .it different places they 

intend to visit. At the hack or foot of the letter parti- 

culais of the vanoiis piyments—r/s:., date when paid, 

by whom p.iiil, nnni* of town where jiaid, amount in 

woid-* ani -ir< iddcd. For pm po-^of '3afet3% and 

piK^tcction .L nil t foitjuv m the Letter of (a(‘dit falls 

into nnpiopi I IiukLlIi* h uer /eniHally put on hi-i guard hy 

tilt b Hiker In aiM'iig i not at the fo )t of the L'^tter that 

imm**(li on icf* ipt (^if liie Lr'ttei of Indication and Circular 

Letti'i of Lh' h irei oqueslid to put his or her 

-igiiatuieto til ^ Latei of Indicition anJ to ke(‘p it ajiait from 

the Cut ul.u Li tti r of t^iedil, 

Circulii iiole^ dilfei fiom Circulai Lettefb ot Ciedit m that 

the former aie for certain louiid sums guierallv in the currency 

of the couiitiy of the i-^smng bink On the nwer^e side of the 

circulai note aie iiisti uctioii'* to the agents and coirespondents 

of the i^buing liank giving the name of the holder and the 

numbei of the Letter of Indication supplied to him. 

A banker’s draft an ordei addresbod by one bank to 

another oi by one oilice to another of the 
Banker's ilrafls. , , ^ . 

same bank to pa\ a bpeci&ed sum to a named 

payee or to his order. Altlioiigh bearing clobC resemblance 

to cheques in England they are not regarded ab chequ s when 

the drawci and the drawee aie branches or olfices of the same 

bank. In India, however, they can be treated as cheques.I 

When the drawer and the drawee are situated in different 

* For specimen, see Appendix A, Form No, 20. 

1 For specimen, see Appendix A, Form No, 27. 

t Vide paise. 148. 
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countries banker’s drafts are more or less similar to letters of 
credit, the only difference bc^ing that they are for definite 
amounts whereas a letter of credit allows the diawing of 
amounts upto a certain maximum. The latter being rather 
vague are consequently neither negotiable noi tiansferablc. 

Traveller’s cheques* bear a striking resemblance to 
circular note^i with the e\C( ption that they 
^ do not require any li ttu of indication. Like 

the ciicular notes the> aie gi nerally cIuinmi 
for certain round -.urns and an^ ra-.hal)le at the cuircnt 
exchange rate. They aic all ^igin d b\ thi diawvi and 
wdtne-'.sed at tlie time of issiu and llie dia\N(t ha-^ on!) to 
endoiso them when wishing to gtlth m casln d. ]•} thus 
endor^ng thecheejuc in the foI^.ign ae. 111 ’'= pti - nc» tin diaw'CT 
enables him to compare it with the (Jiigmnl higiiaiuK , 

The above are only a few of tin* mmim(‘i d)le seivicc^ of 
a Joint Stock bank which I'l liyiriL: il-li\el be^t to make 
itself of evergrowing help to it-^ cu*^ti>ine!s. In fact, it will 
not be too much for to say that tin modem hank i-. lh(‘ 
true friend of the customer of wliattvi i standing. 


For specimen, see Form No, 28, Appendix A, 
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FORM No. 1. 

Form of StaUmant to ha fubUshad by BonktnH and Insuranoa 
Comp^tiiias and lit Frovident or Benefit Societies, 

’ Ihe b1iai« capital of the company is Ks. -divided into 

‘Shares of Hb —-each. 

The number of the shAie*- issned is --1-alls to Lhe amount 

of Its--pei share ha\c been made, under which the sum of 

Rs, — lja‘ been leceived 

1 he Luibilpie'- of tlie comiiany on the thirty-first day of December or 
Ohiitietii of June; weie-— 

Debts oviinjk( to suQdr> peisons by the company. 

Pndei decice, Ks 
On mortt'iK'e or bonds, Ks 
U ^ notes, bill*- n hundie'>« Ks 
On othei contiacts, Ks 
On estimated liabilities, I's 
The Assets of the coropanv tm I hat day were 
fiuvernmenl securities ( Uting them), Rs 
Bills of exchange. 1 1 undies and promissory notec, Ks. 

Cash at the Bankers, Ks. 

Other Securities, Rs 


* If the company has no capital divided into shares, the portion of the 
statement relating to capital and share must be omitted. 
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FORM 

BALANCE 

of -- 

Balance Sheet as ait 


Capital and LiabilitieB. Rh. a. p. Ks. a. p. 

CAPITAL- 

Authorized Capital...Shares of 

Rs.each ... . 

Is&iied Capital...Shaies of - - 

Rs>.each ... _ . 

Subscribed Capital.Shares of ~ - 

Ks .each 

Amount called up at Ks.prr 

shaie ... ... ... . 

Less—Calls unpaid ... . 

Forfeited shares (amount paid uiO .. . . 

LOANS ON MORTGAGE OR MORT- 

GAGL DEbLNTUhE. 

Bonds ... ... ... . 

Reserve ... ... ... . 

(Details of stp.irate funds, if anv, 
may be en) 

LIABILITIES - 

Current and Savinf's Bank Deposits. 

Fixed Deposits... ... . 

Debt* due to Banks, A(;ents. etc, 
fully .secured af>ainst securities p^r 

contra ... ... . 

Debts due to BaDk<>, .\gents, etc., un¬ 
secured ... ... . 

Bills payable ... ... . 

Sundry Creditors ... ... . 

Unclaimed Dividends ... ... . . 


ACCEPTANCES FORCUSTOMLRS per 
contra 

Bills for collection being Bills Receivable 
Per contra 

PROFITS AND LOSS— 

Balance as per previous Balance 
Sheet 

Lesa—Appropriation thereof 

Balance Brought Forward 
Pro6t since last Balance Sheet 

CONTINGENT LIABILITIES 


This Form of Balance Sheet is suggested by the Indian 
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No 1 (a) 

SHEET. 

___ _ _ _Ltd. 


19 , 

Propel ty and Aiteti Ks a p Ub a p 

LAbJI- 

Ld h in II mi] 'ind it Binkers 
Uep it C ill anu Sliori Notice 

Uulliun lu hand . . 

INVI STMLMb— 

Gilt edf^ed ind Irubtee bccurities 

Dcbentnies 

Utliei Item 

(N U- It sti )ukl Lt t'ltcd here th i 
the lb i^emt nil int ^ cc untie ha\e bern 
alued jn tl b \ Hint the \ du itioo *1 
not ID ex( e fcotirniVclF nee w uc i 
e\ci IS the li c ]{tiiL 1 entities St in 1 
ill \ il le in fc\ct s of ill It bisis the 
iLiouut L \Ijict then \ ilue CAceed th it 
bisi 1 ) 1 1 bt ^,i\in I 
mu'- K1 f IV Mil fir Lontra 
LOWS \ Ni) Ollli Iv \IA WLl b 
C L 1 ( c il n 11 )ei 1 Lud V Iv tnces 
r oin 

hills l)i L iinte 1 

biiudr^ lit i n 1 Debit balance 
(N i — 11 c f 1 1V n St tcnienl slioid 1 
heir bi I be c Loan an 1 

Adv LiiLC le liMn ifUi cleduelinK It H 
piOM lun 1 1> lubtl 1 i ebt 

If till hi n it been dine in\ bdance cf 
doul tful di 111 njt 1 ill> provided foi 
should be sliivniri I below) 

Included in the ib ivementi ined total 
ir< tl t < ilio vin^ — 

(1; Debt Uii bv dneetoi oi ofliceis 
1 tl e H nk 

(2) Oihn (lit fot the lepaymcnt of 

wliiih \diicctii IS responsible 
IS iiiianturor itheiwj e 

(3) I (iibtful debts nol ftdi> piovideO 

for -_ 

Dill 1 Kt)M C UbfOMl Rb FOK 
Acer I r WC 1 S/cr remora 
Lands and J uildinf^ f it cost) 

Less DtpriLi itiOD wilt ten olf _ 

rurnture and 1 ixturcs (it cost) . , 

les*- I epreci ition wniien oil .. _ 

Otlur Assets 

Pio&t and loss ((;i\in^ in the case of a 
debit balance details as fai as possible 

as in the case of credit bahnee) .. 


Central Hinking 1 n iiiii> 1 ornniittee in ilieir leport pp 474—3, 
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tORM No 2 

horm of MtmdaU or Authority foi a ft r^on to tirau upon another 
ferson s iiccount 


To 

'i ilL MVOl K, 

- - - - I \M I I I 


Dlar Sir. 

I hereby authorise \ou to honour all chc]iics diaun on my 

account ^ilh you b\- - - -vwho‘c jiecimen si^nituie is 

given beloA\, notiAithstandinf' thit such cheque cnite an oveidraft 

or increase it (o any extent, and uhoi aiitboii cd al o tn make, draw 
and indorse and accept or otherwise si^n anv l)ilN of exch ini e i ronussory 
notes or other negotiable in truments .ind t> di'icuunt the sime with 
your bank or otherwise, and abo to indoi i chc({ije.s or other negotiable 
iDstraments of any kind. 

This authorit> shall continue in lorce until I revoke it by a notice 
in writing delivered to }ou 

kours tiiilv, 


Dated this - day of - - 79 

Specimen signature of the person authorised to sign 
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To FORM No 2 (a) 

Tiil Manager, 

- Hank Dtd, 

SlK. 

Beinf* de irons of opening; i curreot deposit iccount with - — 

BanV J imited I/we hep to hand >ou a remittance as per memo at foot 

l/\\ c af lee to be bound by the I’anL s Rule , a copy of which has 
bten supplied • 

Speci il f — ” - 

Jn trui t ons \ _ _ _ _ 

\oiir& faithfully, 


Titleif the A/c 


Dusinf or ) 
Iiofeb**! n J 

Adcha^s 


* To be used in the else of firms and limited li ibility companie*' 
Uamts cj } ariniitst Dincfcrs i/c bpecimon Stgnatur9\ 


Introduced by— 


ilfsmo of amount sent— 
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FORM No 2 (b) 


To 

Tn> Manaofr. 

-Bank Ltd . 


Dear Sir, 

As (he firm of-— - - - — 

have delimits with >our BaoK, \\c bee to mfoim ^ou tint we, the euder- 
signed 'ire the pa 1 tnpis in the said firm. Wt jointlx in under¬ 

take responsibility to the r>ial for the liabilitPh of t ir (irm iih the 
Bank 1 he Bank iccover it** cHims fiom thi. cstito of in\ ui ill of the 
partners of the firm 

“Whenp'er inv chini’e occu'-s m on piitnii hip ic undeitile to 
inform th< Baul of the '>'iinp in wntim, nl lu in nuln 1 lesionsi 
bility to ihe L ml will coni nut. imni wp iiceiM. fi the iink in 

acknowledf^ment of that lettrt ml anti ai mi luhilitie with tnc lUnIc 
are discharged 

'koiii f iitliinlly 


To be --i^ned he f 
bj each partner o( 
the film 


} 



APPENDIX A. 


427 


To 


FORM No 2 (c). 

Mandate or Authority for Sooiety or Club. 


The-- Uank Ltd , 


Copy of the Resolutions parsed by the - _of the_ 

at their meetm^^ held on the da\ of_ 19 

1. "Tbcit the — Bank, Limited, be aod are hereby 

pppointerl ihinkeis to the — —__ 

2 "'1 hat all cheque^ on tie 1 aokin^ account be su ned and all 

bills, note*, and oihi i lupoiiable instruments be drawn, 

iicciled, and niade on bthali ol the-by or 

any _ oi n or« of then 

3. " 1 hat cheques bill , iijte , «,nd other ne^ >ri ible instiuments 

payable I 3 the in ly be endorsed foi the 

by iny one or nn e ft the pet sons 
ijicnii med in the Kc jlitnii so )i b the secretary of 

the fui the lime bein 

4. " lint «i copy of the Ke oliiii m ^ancUi IK Conioion beat and) 

iif^ned by the ChaiiiiiLn be iianded D tlie bxnk together 
vMlh specimens of the n^c»ssiiy s ..iiiluic 
1 certify that the He ituioii'i of whuh ht ab i e aie copteb. 
weie lully paired at a meeting oi the-- held on the 

- -day of- 19 

As witness ttiio Coninum i * ut the — and) 

the sipnatuie oi as Ciioiinui of the siid meeting', 

this-day of - 


- C hail min 

Countersigned bv becretaiv 


'Seal. 


The following are the oi};natuies of tne oersin Mieni nc * r the 
above resolutions:— 

1 - - 

2 - - - 

3- 


Strike out words in the brackets where there is no seali 
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FORM No 2 Id). 


C/iegue No - 

Retufried for Reason No 


1. Kfiecth not yet cledred, iileai»e pre«^ent a^ain 
2 Not arranged for 

3. Pa\eeV endorsement leqLiirtd 

4. Pa\ee's endorsement itie^uUr 

5. Payee’s endur'ement illegibU 
6 Refer to l)ra\ier 

7. Drauei's siKnatiiie diflei- finm -wieLimeD filed in tin oitiee. 

8 Lndor^emeut le ]uncs Bank 'u.iiantee 

9 AUeratiin requires rhav\ei s siL,nntuiu in full 
10 Cheque ii post-dated 

1] Clie(|ue IS out of dale. 
lA Exceeds anangement 

13 Amount in v^ords and fif'uies ditleis 

14 Crossed cheque must be pre'-enied through a Bank 
15. No advice. 

16 Pavment stopped b\ the Driv^ci 

17 Full cover not received 

18. Vernacular endorsement leqiures conbrmacion 
19 Mutilation 
20 . 


Bank Ltd . 1 
I 

- 1 - 


Dated 


19 . J 


Agen t, _ 
Chief Accountant* 



AtPl^NDIX A. 


429 


To 

TiiL Agent, 


POKM No 2(e) 


The-- Bank I id, 


Dear biK, 

hc^ to in[)im you that 'll! the mmey dcjusited in the 
[ iTiefl I)< posit \c lunt 

( lirrent A( ( inn tandin in n n t in our luoVs i ilie personal 

Siiin^sBin mit 

u \ i-lf 

01 ‘ieli ir |iiircd pjojLitv ^ ^ ^ tnd i i ot the pioptrU of i Toint 

Hindu 1 auHl> 

\ uii s f utnfulh 
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FORM No. 3. 

Protest of a Bill for Non-Aoaeptanc 0 , 

On Ihis the-day of -One thousand nine hundred and 

-at the (cque&t of A B of-, merchant, and holder of 

the original bill of exchange, a true copy of which is on the other side 
written (or is underwrUtsn), I. of the said City. Nutar> Public 

by royal (or lawful) authority dul\ admitted and sworn, did produce and 
«ihibit the said orii^mal bill of exchan{.!e to on whom it was 

drawn at ('n? aJdnss) for acceptance, and demanded acceptame theieof 
to which he replied that it would not be accepted at present [or i’le answsr 
gtiett) Wheiefore, 1. the said Noiiry, at the reciuc^t aforesaid did protest 
and by these picsents do -olemnh urote'it ai^ciinst the drawer of the said 
bill of exchanre and all other parties theieto and all otliers whom it doth 
or TPA\ loncein. for exchm^^e, rc-e\oh in^^e, all tosls. daina‘;es, charges 
and interest aheady inclined and li he hereaftei incurred bv reason of 
the non-acceptance of the said bill of exchange Thus done and pi itcbtcd 
at-in the piesence of - aitoesses. 

Dated this-day of— One thou'^and nine hundred and 

which i attest 


Notary Publta, 
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FORM No 4. 

Notice of Dishonour 

Address - —- 

Date —-- -19 


To 


Dr VR bii, 

I licuDv \ou njtue tliit tlje iimlermenti inej bill upon ^vhich 

you Tit 'i hie .u «li uu'or iQdirscrl hfi been disiumoured for non- 
pivnunt lor non j.rrtpt incf*! 1 to lerjuest immediate payment of 

tiie UP nint oi tlu siil bnl f >i us to^dher with expeobes 

amuufitini; to toUl H 

Yours futhfully, 


Amount 

Date- Tenoi T'ue 

Drawer 

Acceptor- _ - _ 

Indorbers - 

Payable at- - 

Answer given- 
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FORM No. 5. 

ConfidonUal Inquiry as to the Status of a Customer, 
The-— - Bank I-td., 


No.- 


Data 


VJ 


To 


Dear Sir, 

We shall be m icb obli^ea il vou \vi>l Uvour iis with .in opini m as ; 
the means, stanclia^', and respticttLbilit> oi the iindet mentioned 

Any information \ )u in iv ii^mr ii» with will be treateil .is btiici. 
private and coulideuiial 

Name 

Dtistgnaiioti - - - 

Addruss --- 


Yourb (diihfull>, 


Manaf^sr 



AFi'iCJNUlX A. 




No. 


FORM No 5 (a). 

Private attd ConfiJenttal 
-Bank Lid , 


To 


DFAR ■^IK, 

lie 110(1 ^ M in \ )i - ieiUT <i the-, the encio eil loport 

1' beiQ/ i ) limn i iti i ' n in t'li* tiiite t cmliltOLO anii v iiiout 
resp)D (II 11II mill m tlio put (it (his hank or .my of it oil' e . 

Tiii*‘Uliti r sent m ilu roni'iion ihat the. name oi ihi*. h nl will 
not bo li c-liseti in pienL it mi repiit bem^ pis'-ei b\ you 

\oui V f.ilt ifiillv, 


\f<in t 


No. - 


To 


1 (>UM So 6 

Aut'iotify lyi^iihnefs io 

Date 

Till- - LiI) , 


yy 


Glnili mi n., 


Ke 


I request you loptv all di'-irtend'* from time to time (ailing due or 
becoming pavable on the abo\e siiares now of at any tune stindiogia 

my name in the company's bojk to the-Ihmk Ltd ^ 

_or order, whose receipt shall be your full and suflicient 

discharge. 

Yours truly. 


28 
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FORM No. 7. 
Application for Advance. 


Branch...illocft/on-ofi-Sflii, 

Name of the customer...C/mr/^s Richard Roo 

Particulars of business of Applicant. Road, Mockton, 
Ironmonger 

General character of cMSiomev.,,Middle-aged and successful business^ 
man. 

Date uhen account vvas opened.. Jm/v 

Introduced by . Henry Doc, Brother-in lau. 

lias he an\ other connection >^ith the bank ?...//!& brothers tn-law 
have good accounts 

Purpose stated for which advance is Teq\HTed..Mitying freehold of DO, 
Elm Street for his daughter uho will shortly be married 

Proposed terms.../ % above Bank Rate., minimum 5 % ...commission 
£ 10 10 p a 


Advance. 

1 

At present 

Proposed 

Total. 


running 

increase 


Discount of Bills and Promissory Notes 

Nil 

Nil. 

Nil. 

Overdrafts ... ... 

Nil. 

i 1000 

£1000 

Loan 

Nil. 

Ktl. 

iV»l, 

Total ... 

Nil. 

£1000 

£1000 


Conlingeot liability on Guarantees. Endorsements on trade bills 

dssoounted for Henry Doe. 
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FORM No. 7^Continued 


Serurities. 


For Present 
Advance 


Proposed 
Securities 
for increase 


Total 


Discount of Pills and Promissory 
Notes 

Nil 

Ntl 

Ntl, 

block 1 xchange Securities 

Nil 

/500 

£500 

Ouarantees or other Coll iteial 

Ntl 

Nil 

Ntl. 

Leasehold 1 leehold oi ( np^hold 

Land and Biiihljn^s 

Nil 

/800 

£soo 

Miscellanr ous 

Ntl 

Ntl 

Ntl 


I 


iitii Nil, /'nno /1300 


/’ nticulat s of Lu\tomor s Account 


Di I osi r ui N 


1 


CITKI I NT V( LOUNT 


Maximum 

Mmimuru 

1 Average 

1 

Maxi 

mum 

1 

Mini 

mum 

Average. 

Turn¬ 

over. 

/670 1 

1 

f 3J0 

1 

;t480 

>320 

020 

^210 

;f3090 


Manafrei’s observitions AUhouf[h Mr Roc a balance of £455 on 
Deposit Account and on Current Account fie states that he 

will require all the availahh cns/i ut his disposal iu set up a branch 
shop he IS contomplatinji optning in f road Street, 


Signatur^^ 


Manager, 


Passed bv, 

O. Y Noi AN, 

Managing DireotOTm 


A L Bli^k 
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FORM No l^Conc'uded. 

Details of Securities now offered, 

1. Bills of Exchange and PromiBBory Notes ... ... Ni'/. 

Have any lulls been previously dishimtuiinl No. 

Are there any indications of redialing ^ No 

2. Stock Exchange SecuritieB ... ... /‘500I- 

Particulars.^500 5% War lAUin rc^d . 

If registered state vbliether to be transferred into the 

names of *he liank’s njinin> es. u'ti oj Mr Dilly • 

and Mr Dally. ^ 

Value, if quoted at price 101i--^*5(^*0.Tf un- [ 

quoted, has brukeis' oiunion Oeen tiken »is 1 1 then value ? | 

I 

I 

3. Guarantees oi other Collateral . j 

Particulars. I 

Reintion cf guarmtor to LU tomer. j 

I 

A. Leasehold, Freehold, or Copyhold and Building ... 

Address . 00, Ehu .Mot.Lton-ott Sea 

Particular®...Good c/ovs rcMdt.ntnil vtUu, /•altold 
Manager'* v’dliiatinn forT)uipo*-e of tins u'.Viinte ..fuOO 
Surve>or’s valuption.. -[UfM) (Dun, lJfOicn\ hirnf* boue^ti 
by Mr Roc fot /1000 , 


As<-e«-icd to Rate ^ at. f «/C0 

If let annual rtnt'il. f 105 


Rate^.. f, ^5 Kf^aid by tenant) . 

Ground Rent. f 5 

Net Rental £n5 . value at jenfi' /'Mrc'irtse 1^850 

Insuied again«tfiie in... Ifftis firi Jinurance Co /ICOO 

II in Land Regi«^tr^ Area, registered vMth vvh.it tith > . 

Or ha* title been abstracted and verified ? Wait and bee 
Mr Roc wil gtie bank a lcf*al morttofie if necessary 
Is there any lecord of an> prior nioitgage ? No 

5. HiBcellaneouB ... ... ... ... ... Nti. 

Total estimated ^alue of Securtiiee ... /1300 


Form taken frofn *' English Banking Methods " by Minty\ pp. 291—2. 
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lORM No 8 
1 oi m of Ouarantee 

Intact and Date -fP • 


To 


Tin 


B^nk T iP 


<»1 M I 1 N 1 N 

Jn considt ration </^ ui iKUanciDf; lo-—_-trading 

as— tho Slim of I —on his fuirent account at 

lejiic t I tht iindcrsi^ne 1 

of -htrfb I’uariintee to you 

the n jMMi f nt nf \shi(h shill at an> titnt hr due fiom him to 

>on on the /<< nm/ bat tnci jf Ins iccount with you, or on anv account 
Mhittver eilhei iline or j inh w th any other person oi persons (such 
balance to imlic^e ill in i t charf^es lor (ommission and other 
expense \ huh vnii ir in ! c tour t ot your biT^nes is banlers charge 
ID icsjcit of any achanre oi li t Hint'- made to him oi on his account, 
oi lor lec}in,, hi il a(< nml Mth y iu. oi win h may be otherviise 
ch notable to himj ind iNo the due payment at maturity of any bill of 
exchinie, pTomisso»-y note oi other up otiable mstiument upon the 
security of or in icsfcct of Inch any advance or credit shall be made 
or p,iven to him alone or jointly as afu esud bv way of discount or 
otherwise Andlheuby declare that this puarantee hall be a conUnu- 

tng guaranUi to the extent at any one time of Rb. — — -and shall 

not be consideied as wholly or partially satisSed by the payment or 
liquidation at any one timf^ or times hcieaftei of any sum oi sums of 
money for the time being due uyon any such general balance or other 
account as aforesaid, but bhall extend and cover and be a security for 
every and all future sums oi sum of money at any time due to you 
thereon, notwithstanding any such payment or liquidation, and shall be 
held to continue during the currency of any such bill of exchange, pro- 
miBSOiy note, or other negotiable instrument as aforesaid and shall not 
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be determined by my death. And I farther declare that you may to 

the said-or to any drawers, acceptors, or indorsers 

of bills of eschange or promissor> notes tecei\ed by )ou from time to 
time any tndulgenci and compound with him or them rebpectively 
without discharging or satisfying my luibility and that all dividends, com¬ 
positions and payments received from him or them lespecuiel} shall be 
taken and applied as payments in and that this guarantee shall 

app]> to, and secure aii> ultimate balance that sliall lemaiii due to \ou 
and shall not allect or be atiected b\ .in^ other or lutiite secuiitc tal en 
or held b> you or b^ an\ loss b\ \ou of i llueraloi f^ht i seiurity 
nor by vour failing to recover 1 )\ the r< licitionol c illatvr d "ecuiiiies 
or otherwise an^ sum oi sums due from the did - oi 

any ladies on >our puit . nor shall you be ( n iblt to idp In dii\ such 
lossorlachej Moteover, I hereby deulne i ut I'h giMranm diall not 
be affected by 3 out beinu absorbed b\ 01 an. i. mialed with an\ b.mk 


Wttntss 


St^Ptii/UU 


Addroii 


Addfuss- 
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To 


FORM No 9. 

Loan Application Form 

-Bank Ltd , 


----—Office 

Applicant s name fiD full) _ 

Names of Partner in case ui a fjim _ 


Tither n imr indti'-ti 


i)c upu.in Mtli Income 
Residt nc.e \n 1 pre e*il ul ire 


Amount icquiied 

Peiiod and purpo'«e for \\hicli required — 


PIoA repa>iiieDt is piopo'icd 


Whether he applied to an\ of the Branches if so, with what lesult'- 


Any othet particulars- 


Nature, Extent and Patttculars of Security Offered 

( 2 )- 

(S)- - -- 


I 
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FORM No. 9^Conttnuad, 

Rules relating to Security, 

1 If house or landed property is offered as security, the fa) nature, 
(b) locality, (c) rrevinus encumbrances, (Jt measuiement, ( 0 ) value, 
(/) title and anv other partiLulai-* necessary should be clearly gi\en. 

2 When stock-in-trade f'ood*', and commodities are offered fa) parti¬ 
culars (ft) condition, (c) net ^alue, (J) market value, and (n) margin to be 
kept, sh lukl be mentioned 

3 \N hen Governmeot piper and debentuies ate offered (a) natuie. 
(6) rate of interest, and (cj >ear Ac , should be 

4 If jeivelleiy, 10 , gold i<> offered, its weight, \alue and margin 
should be given 

It should also be given if the rashier has tested it 

5 When shares of a company are nfieicl the (a) name of the 
company, Inumber of shires (c) maiket 1 ilue, (c/l ,LmouDl paid on 
each share should be mentioned and the last balance sheet shown if 
necessary 

6 la case of personal seciiiity, name, position and worth of the 
aurety should be stated 

7 If a life policy is offered the [a] amount of policy, (ft) name 
of the company, fc) premium, id) '.urrcndei value and (o) due date of 
the policy be ^iven Will the p ilicy be assigned to the Bank ^ 

StaUtnent of Movuable and Immoveable Property oftUi Applicant 


Station 


Local it\ 


Particulars of 
property. 


Approximate 
value. ' 
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FORM No 9-ConcludBd 
Statcntent of Ptovtous Ltabilthtb 


. Name of creditors and On what 

Station ,,ddrescs Mcuiit> 

Amount 

Ul MAlvKS. 



1 



J hereby (U«.lnic that ‘ 
We 

AIM'D ibi\e It tiue \nil ^ hohl 
e 

aD>)\Mi turn out to be wiont^ 


haveietifl <he ni't 

mwelf 

1 

out "eh I s 


ami tint the aa<;v^e^s 
onillv bible i( any 


SjfllliltlUO 


Place- 

Dat\»d - 


iJi, signal to a an I A l(iru&\ 

— 


J\uU s rt I itin > to Loan 

1 1 be hnnl i;r\nt 1 uns ol Rs ICU and upviarLK on sLiu^ih of CjO\crn- 
meat Papei Jeviellei> and olliei /ood ‘eciintie*. 

2 Pioraissoi> Notes bearing one 01 mire end iisement**, if approved, 
are di tounttd 

3 Advance" •^'inctiuneU, but DIt tiken up bv the huiiov^cr within one 
month of aoction will be can idered as cancelled 

4 A hnlf-^earlv incidental charge of Re I is made upon each Loan and 
Pro-note Account 

5 Compound luteicst will be charged after evei> half-year. 

6 The Bank has a right to adjust the whole or part of the amount due 
to the Bank from the funds to be paid to the constituent from whatsoever 
account. 
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FORM No. 10. 

Uemorandum for Securing, Bankers' Advances against Stock-Exchange 

Securities. 

of 

(hereinafter called the said Bankets) having af^reed to make 

advances of moneys to-- and to peimit—- 

to open and continue an account with the said Bankers 

do hereby deposit in thci. hands — — 

for better ■‘Cciiiin., and le p.ivoient of such advaiKt ii .iii\ lenewal 

thereof, and is a 1 ci ei up m all arc junis with the said hankeib 

includin' Binket lutcicsi nl i' cmi u ml c itrmissiun and other 

lawful charge*-, ano --- It t l»v lutliuM c i lem tj sell such 

securities bv pubii' aiulim or prn itc compact, at •-luii time or times, 
to such peison oi per ons. <nl at such pn t oi juite , irul iindei urii 
conditi ms as the\ in tuoir ab uutc ihsitetun sliili think fit, and to 
appK the pioccca> nftei paMiicnt of tlie co t atremhn. such lie and 

transfer, in or low ird«- ali^fictun of the s.ud aibance irid nil other 

money which roiy it anv tan he OAiOh' bv — - - -to the 

Bankers, either sepii iLcl\ ot jo.ntl> vHth any other ptison oi persons, 
and either as a piincipil debtoi oi a n surely foi an\ othe* pei on or 
persons including such inlet e^t, con mi sion ind diar^'es as aforesaid 


Stgnaturt --— 


I 
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To 


FORM No. 11. 

Noitct of Lten on Shams io Company, 

-Bank Ltd.» 

Dale 


Tut Secrfiapy, 


-Co , Ltd , 


Dear Sir, 

IVe liereb> tn jou notice that ^ve ha\e n lien on the 

shaie' Nos in >our ( omiJdn\ standing' in the name, of- 

of- 

Kindly bi^n and letuin to the (ndoseil dapluate notice lUid at 
the same time be good enoiif^h to &a> whelhei you li<i\c it:cei\ed noUdie 
oi any pnoi chaif'es on the abo\e share >. 

^Qi^isdaifttffully, 

1 or- -‘jTank L id , 

- Manager^ 


On the enclosed duplicate is endorsed the following ceritficate .— 

We hereby acknowledge having received a cop> of the above notice 
and beg to state that we have not >et received any notice of a prior 
charge upon the shares. 


Per pro- 
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BANKING LAW AND PRACTICE IN INDIA. 
FORM No. 12. 

Share Transfer Form 


I__--- -in consideratioa of tbe sum of 

Rupees-paid to me by--— 

hereinafter called the said Transferee do hereby transfer to the said 

Transferee--Shares niimbeied --standing 

in my name m the books of the_—-Company Limited, 

to hold unto the said Tiansferee. - — —his executors, 

administrator, and a-isigns, subject tiihe seveial conditions on which I 

hold the same at the time of the execution and 1 the said-- -- —- 

do hereby agree ti take the siid ^liiie'» subject to tbe same conditions. 

Signed this- — -day of - -in the 

year--193 - 


Signed bv the abovenamed 
transferor in the pte.ence of 
Wilne > 


} 


Seller 


Slimed by the ubovenamed 
tran:>feree in the presence of 
Witness--— 


I 

i 


Purchaser 
Occupation — 
Audi ess-- 


Parch iaer's bpeciraen | 

SiKnaWre | Approved 



Directors* 
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FORM No 13. 

Dock Warrant. 

No- -- Docks Co. 

Date - 19 , 

Warrant for-- imported in the ship-- 

Master-from- -entered by—- 

on the - deliverable to --or assigns by indorsement 

hereon Kent commences on the—-and other charges from the date 

heitoi. 


Rale Chatged 


MarL 

1 

Is umbers | 


'N\ eight 

UlOSS 

Tare 

1 

1 

1 

t 


1 


1 


LcdfiirV No 


Clerk 


foho- 


Warron* Clerk. 
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FORM No. 14. 

Warehous0-Ksepers* C§rttfieat€, 

No_ 

Not transferable 
Messrs. 

We hold at your disposal in our warehouse as per conditions on back 
hereof,-— ex S S -. 


Warehouse-Keepers . 


{Conditions regarding the issue of deltveri/ orders, payment of runt, 
• 4 tc , are generally Printed on the back of the form ) 
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FORM No 15. 

Memorandum of Deposit by a Cusioftter of the Title Deeds 
to Secure hi$ own Account, 

Memorandum lhat 1, the uadersif>ned of — — hereby 

ackaovilcdf;e that I have ihi* da\ deposited ^lih the — Bank 

Dtd (hereinafter called "the Bank", vvhich expression shall include 
their ^ucressois and assi^^ns), the documents specified in the Schedule 
heieto, with intent to neate an equitable mortfrafve upon all my 
estate ind intcrf»-t in the property to which siirh documents relate, 
for the purpose of ecLirini* the payment to the Bank on demand of all 
mone> now owin^* oi whi»h ‘hall at any time hereafter be owing from 
me either *> )lel>, or jointly vvith any person or person*-, to the Bank 
whether on balance ol ircouni oi by discount, or otherwise in respect 
of hill' of exclnn^e \nomi •-irv nite chetjiies, and uthei negotiable 
iDslrumenis oi in anv in inner wha"-oectr, and including interest with 
lialf \tally ir ts, ronirnission in I ithei binline charges, and any law 
costs incuiied m connection with the account And 1 Hereby further 
agree whenever lecjne ted bv the Bink at my own rost to execute to 
the I'lMok i wilid lt,.»il nnrtgv*e of *-uih propeii^ in such foim and with 
sue ii powei of sale ind other pioxioont i- the Bank may require for 
seeming the re payment on demand ot all money «•-ecuiec] by this equitable 
morlpage And I hereby fdsoa»rec lhat i long as any money"' lemain 
owin^ from me ti the Hink to pay lOieie t thuieon to the Bank after the rale 
of % pel annum \nd T heieby declare that the documents now deposited 
are all lhat aie in my possession or control, and that the property is not 
charged or encumbered in any way whatsoevei. 

As witness mv h^nd this- day of 193 

The schedule above referred to 


Witness 


(Customer’s Signature) 
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FORM No 16. 

Plt'dgc oj Goods to Secitro a Demttnd Cash Credit, 


— Bank Lid, 


No- 

Amount Rs — - - 

lsame(b^ -- - 

Till- — BANK LTMIILD (lirieionfter 

called "theiiuik ) lUMUt at tl*c it luest of- 

—-- (iicicinafter I I'lCd the Boii ivter(s) ") 

opened oi lo o,ieu in the LoiAs ol tht Lank at - — 

a Labh Tiedit \ununt tj th< cxuiit ol Riip(c> 

with the Borruact< > to rem uo in lotcc until do ed In the hd.ul and to 
be str'red bv «i) K 1 1 be nlcd eJ with Hit Juid . 11 Jb IlCKLhT 
AGIvKEL) bet^stt 0 the Dank and the I uriuv 11 s) ( (iht, B iiioAei )) df,£eciLi? 
jointly and severally • a folio vs 

Jet—Thit the - I id de rnbed lu lentral te»‘ui in the S''hpdule hereto 
ahirh In e lutn alit id> ildive cd tu and the a hull hail up heitaftcT 

dell'ered to tije Hink iird;ii thr A^ieimcni viut thei 1 )i the pii posp of 
funninp adchti )iial etaiilv fo anv ain idv dia n o' as *-i*(U[it> In any 

sum or sum< to bp diawn i/iin l the san) 1 i h C rc iii \ru uni, or l>v w ty of 
substitution foi in I in lieu of a'ly jo !<> vvtiich m ly (roiu rniu- to tune have 
been delivered or m^iy be dcliveicd to the 11 ink iinot i ihis Votementoi otlier 
wise liOASijcver the'-emifiei r died" the Serinitie-i’ ) are hereby pJedf^td to 
the Bank or are lo he deemed to have been so pUd^cd cL-)Secuiiiy to the bank 
for the payment by the b jiiOAei<> of the bnlaoLe due to the Bank at any time 
or ultimately rn the rlosint'of the said La^h Lredil Arcounl an i foi the 
pavmeiit of all debt an I liabilities mentioned in the 11th clause hereof 
The exure^sion * tlie btil iOrp due to the Bank " in this and the ‘ ub<>equeot 
clause-* rjf tin X^reinirnt shall betaken lo include the principal moneys 
from time to time due ou tiie said Cash Cicdit Arcouat and also all interest 
thereon cakala^ed trooi day to day *it the rate hereinaftei mentioned and the 
amount of all chir^cs and expenses which the Bank may hive paid or incurred 
in any vvay in connection with the Securitiea or the sale or disposal thereof. 

2nd ~That the Dorrowerts) shall not durine the continuance of this 
Agreement pledge or otherwise charge or encumber any of the goods for the 
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time being the subject or intended to be the subject of this beruiity nor do or 
permit any art whciehy the ecunty heieinbktore expressed to be ^lven to 
the Bank sh Ui be lo anywise prejudiLully affected 


Jr 1 — riiT-t th< Horu w r(b) ‘*h ill with fiit pic\ lous consent of tl r Bank 
be at liberty fi im time to tunc 1 Aithdi iw fiom the Bdol \r\ of the ,^iods 
for the 1 nit- bii 1 pit l^rd t) the hml LrdfiiininL.| it of tiie «-(cuiitic j the 
subject of till \j,iet.Tifnl pr )vi led fht t. Ivmct il it of the li is, 

p-iidinl^tii 11 1 iL )jatiru,j)Is if i imil u nituie ti tlio c minjincdin 
Hit ihcdiilt In It 1 oi in> if tnc imp in li it least e(|Uil value are 
sub titutc 1 ill ^ 1 si \ lihdi in Pimdcl i i\ thit willi the 

pren lus 311 fot j| I'l I in tit Bi riAei( ) shill le I libtrli t > Mithdriw 

from the Un i* iii i ‘ iirtlic nnic bnn^ pic I eltothebiiiK ivitli- 

out p I in^ ri u id Vccunt ml i ince ilue is dries'' d or sub- 

tiluliQ u )) lut T pi 1 U 1 111 netp iiy ni'iii,n it juircd by 

Ihr Gtli 1 1 ( I it I li \ II i lit line 1 


U 1 
sh ill bf i 
Cmn ly ( 
the full 1 lie 
foi \ ren 1 1 \ 

tile Jill ivtr( 
pitmi i n 

the c\).en e jf t ic I 


1 lilts it ly-inlrit e dtr t delucict i iiiicdid 
.1 i 1 i 1 si I I I )i iMcr nil s me In ui ince 
4 I 3 It I b tin in IP I tl 1 i 1 ml for 
( e mite I tl i ill I Ik t i ji in 1 lecuptb 

till (1 lid >t I e I M 1 IC I ink ^iiruld 
t* Tisu ( 1 13 It 1 \ I the p ilic p 3 rtrei ts for 
I'u Hull o 11 be'It birt 116111.01 su li iD.>iittnLt at 

3110 el) 


5th— rhu 11 s 11 le I t i in’ 1 mv uJi Insnniices as afore iid 
shall be ipplicd 11 ir 1 1 ai I ic 1 j ii 1 it on ot i le o lI im e d it to he f tnk 
f jr the time bein in 1 11 llic t cm 3l i lebtiui i sin pM the ime sh 11 
be applied i ] n uh I by 1 he 1 1 1li 1 1 lu e he 11 n 


bill ^1 hat 1 1 « Bat loi I'-f ) si dll mile ind fu nish li tiic 1 mk uch 
Blatemcnt in I rtt rn A the c l ind iiiik^t 11 ae ct tie securities 
and a iiill de c ipiiin tlureof ind p 3diict uch culentt m iipport 
there if IS the B ml mly fi iiii time t) time icimrc ind liall maintain in 
favour of the Binl i mai^in of pci cent between the market \alae 

from timt to time ol the ^cu ities ind the b ilancc dut to the Bank foi the 
time bein^ biich mar^m ^ lall becalcnlated on the open market lalueof 
the Becuiities a fixed by the Bani from time to time and shall be 
maintained by the Birowetl ) cither b> the delivery of further security 
to be appioved by the h ink or by ca**!! piyment by the boiioHet s) imma^ 
dialely on the market value for the timo beinj, of the securities bee aming 
less than the aggre^ ate of the balance due to the Bank plus the amount 
of the margin as calculated above 

7th —That interest at the rate of per cent per annum shall 

be calculated and charged on the daily balance in the Bank s fa^ our due 

29 
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upon the ^aid Cash Credit Account until the same is fully liquidated and shall 
be paid by the Borro^verls) as and i^hen demanded by the Bank. 

8th—Thai on demand by the Bank the Borrov^eWs) shall pay to the 
Bank the Balance then da to the Bank on the ^aid < ash Credit Account 
together with all firther interest it the iite -iboiemeotioned and the 
amount of alHuither cl)ir^es ind e\ptu es (il in>)ti the due of pajment 
provided tnat nothmi, herein in this clau e contained shill be deemed 
to present the Bank fiim deinandin pa^mcnt )f the interest for the 
time bein^ due at the ibosemint oned rate aith mt it the same time 
demanlinL payment of the balance due t the bink e\ hi ive of such 
interest 

9th—1 hat if ttio Borro vf r(sl •■li ill f iii t) muntain s u h nan in is 

aforesaid or if the bon iwert ) iul ir nt Itct t> itpiv tn tin Bink on 

dem-nd the balance then dut ti the hanJ i in the e\pnt of the 

Boiroscrl ) Viccomin^ »r bein iljilciled B\nl n oi Inohcnt or 

executing, in^ Dted of Vr an^.f merit ( )n.i)) ition oi fn pttUislip or 
in the event of ldv di tit® or exti iti in bnn leiif* 1 or enfarced 
upm or i iinst an\ if the iii eitv cf tlit I niivtil ) shciiei the ud 
property s ha P oi hil not be tie iibjm f Ihi crmity u (whether 
the BorrovNei(si ire or ue nit i loiiU ick t imj ln^^ in llu f\ent of 

an' person firm or Com in\ tikin an\ it tiv i Is Lul'in lor or 

obtiinini, an order Jor the appjiniment I i Kt eitroHlt Boitowers* 
properly ar an\ pact thereof or fm the oent of t » t iiro er( ) being i 
Joint Stock Company) if an^ peison lirm or L rni inv shill qiply for or 
obtain an oruei lir the windme up of the lam isli( i oi it id> uih 
order is made or an> stip be tilcnbv in\ in fi m oi ( ompiny m 
or towards pa in^, inv resolution to vind up the Porrowm ) or if au} 
such resolution bi pt ed whichexer tuav first h ippen it shill be lawful 
for the Banl forthwith or it any time thereafter ind without any 
notice to the Borrower(sj ^without piejudrce to the Tanks nilit of 
suit against the Borrower!) eithei by public luction nr [ in ite contract 

absolntely to sell or otherwise dispose of all or loy of the securities 

either together or m lots or ^epantely and to apply the net proceeds of 
such sale tn or towards the liquidation of the talance then due to the 
Bank 


10th—That if the net sum realised by such sale be insuffuient to 
cover the balance then due to the Bank, the P ink shall be at liberty to 
apply any other money or moneys m the h inds of the T^'ank standing to 
the credit of or belonging to the Borrowe''( ) or any one or more of 
them in or towards pay neat of the balance for the time being due to 
the Bank . and in the event of there not being any such money or 
moneys as aforesaid in the hands of the > ank or in the event of such 
money or moneys being still insufficient for the discharge in full of 
8ucn balance the Borrower(s) promise and agree forthwith on production 
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to them of an accoant to be prepared and signed as in the 12th clause 
hereinafter provided to pa> any further balance which may appear to be 
due by the Eoriower(s) thereon PRtJVIDED ALWAYS that nothing 
herein conliined shall be deemed to negati\e, qualify oi otherwise 
prejudicially affect the iiKht of the Bank (^xhlcb it i<« hereby expressly 
ai?reed the Pink slid] have) li recover from the Borrower(s) the balance 
for the. time, be in^ icmuninp due from the Borrovier(s) to the Bank upon 
the said Cibh ( ledit Accoiiut not vithstandin^ that all or any of the 
said securities m ly n )t h i\e been icali«ed 

11 th —1 hit in tie evtni of licit bijn^ a surplu*' available of the net 
proceeds of such sale after t wment la full of the bdance due to the 
B nl 11 shill be liiful iai the Binl 13 retain and intdy the said 
suidIu lo,>(.t 1 ier Mth an> ithcr xnonc / or moneys belonging to the 
Bonov er(s) or mv it ri nt if them lor Ihe time being in the hands of 

thePankin or undfi vihitevti icount is far is the sirae shall extend 
aeunst in i ti irds piviicnt ii li jui lation of an> ind all othermone^s 
which *-hLl 1 lie oi 11 l\ bee me due him the I jirowcif ) ur in\ one or 
moie of t 1L11I wlu ler so eh u jiinth with inv othti person or persons, 
fiiruorLo \[ inv ti le bin hi vva\ of Liin Discounted fills, Letters 
of C redit ni mtic , ni or of an\ other debt or liibilitv including 
Bills \'tif ( clt sal itlu obligation current thou,^h not then 
due or | iv il It n tliei ’ minds Ic il or e |uitabJe which the Bank 
mai hive i inst the B iri\Mi(s) ii am one or more of them oi which 
the law if it tl 01 11 ituil ere it muI I in anj ci e admit and whether 
the Borr ivvcrl ) ii in\ me* 3 i i 3 ie ol them shall beome ir be adjudicated 
Bankiuptoi Tnsohent ii lu in li juidation )i olhei wise and intciest thereon 
fiom the date on winch am mil ill advance oi adv luces in respeet thereof 
shall have been n ide it the rile or lespeccive xate^ it which the same shall 
have been so advance d 

12tli —Ihe Poiijwcitsl a rci to accept is Lonelunve proof of the 
correctness of am *'Unri ilaiiued U be due fi jm them tu ihe Banl under this 
Agreement astateincui of iccoiinl made out from the hoiks of the Bank and 
signed by the Accountant oi othei duly luthansed officer of the Bauk without 
the production ol aa> other voucher, dieurnent or papei 

13lh —That this Ain eemeut i to operate as security for the balance from 
time to time due to the B ml ind also for the ultimate bilance to become due 
on the said C ash C redit Account and the said account is not to be considered 
io be clo<ied for the purpose of tins security and the secniity is not to be 
considered exbau>^Led by leason of the said Cash Credit Aecount being 
brought to credit at any Lime or from time to time oi of its being diawn 

upon to the full extent of the said sum of Bs.- — il afterwards 

re-opened by a payment to credit 

14th —Provided always that this Agieement is not to prejudice the rights 
or remedies of the Bank against the Borrowei(s) iirespective and independent 
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of this Agreement in respect of any other ad\ances made or to be made by 
the Bank to the Borrower(s) 

15th —In cast the borrower(s) shall be a firm or members of a firm no 
change \vimt»oe^eT in thu constitution of such firm duiing the continuance 
of tliib Agreement shall impair or dischaige the li ibilit> of the Borrov ei (s) o^ 
any one or muie ol ih&m tlieieundet 

JN \\nMSS wheicof the Boirowei(‘' hi\e hereunto set his (their) 
hands tliib cla^ of in the \ear One 

Thousand Isitie Hundicd and 

bCllTDlIl ov 'slCl^lvllTlb icfeircd to in tht loie oinj. Instru¬ 
ment 


1 ORM \ ) 16 11) 

Agreement for adixmas on a cunt} n/1>1 oj ^rtttn and proaua. 

To 


L'm I jo 


&i NiLEsrrN. 

In ronsideralion of llir Baul ^rantin^ aoxanLC liu ited in amount 
and duration as m the di c^etun of the I int fnni tin e to tinu on the 
secuiity of grams or other pioduce, 

- do heieby for —“'V as'-igns, heirs, executors and 

Olli *1 6iVC*>f 

administrators agree ^ 

1. That the advance^ so gnen shall be payable on demand with 
interest to date of payment. 

2 That interest on the advances shall be payable at the rate of % 
per annnm to be charged on the JOth September, and 31st March and if 
not paid on the^'e dates may be added to the principal amount and shall bear 
Interest at the rate aforesaid as from the due date and that all interest due 
wlU be paid up-to-date at the date the advance is finally cleared. 
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3 That if the advance is not paid on demand then the Dank may sell all 
or any part of the sec iirity pledi **11 either by auction oi pr late sale and under 

ancli Londition as the Bank «.hjai think fit after is umi to 15 days* 

us 

notice bv re i teieci letter po ted to ibo/e id tress , the Dink, however, shall 
not be liable foi ‘in\ 1 1 *» m in^ by leison of su^h sile 

4 undtrtili t)hinrlovei the t,r iin o*" other produce to the Bank 
in the folloMin iin.nne - 

(</) I lit I nin or i On i pi>li c im 11 be stored in the codjwn^ or 
fille 1 m t If K 1 ittic in the pie'-i nee 0 *“ in employee of the Bank 

(M 1 lif Jiliwn Ish ttit will be iiinlcdoicr to the bink witli 

invniK ( iiuunin full piiticuUis of the 11 no oi othci produce 
iQu lid Cl 1 r r >l]ici mei luement ind marlet \alue 

^r) fw i1o\n ki ttits o liindfloNcr w II be in the full 

\ on ol tiu I ml % no ii ill be entitled to leep their 

Dnwin n il « iiciii r un il uh time ''s the ids ince 

mciu lin^, initic t li ( i n r u 1 ind the ^-odowns Jkliat- 

01 

lit*' nc »Ltkli t t ] Ic ” ^ in J ^ -hilhivi no^l^bt to open 

thorn n iriN v % tile tUb\ei> of the same oi deliver to 
tiltrs Iht < mien the e>f 

Ui) N Uwjlhst ndin^, I c ( Ii fi> to the Dinl of thei;od)wns 

or 

KInttie lad th# cnce of tht Bml Durwans, the llanlE 
shill in ni \ y » le ponsible tor t if ife cu^l )d> of the 
eonteuL noi f ji i u e eiviiiun oi the iiJ ^odowns, nor fir the 
peifoiniiiuf nd obseixat un ol the (eiui on wh ch the sime 

die lit 11 in Jheiebv undertile *o bf icsponsiblc for their 

sifety tioDi theft nd destiuctim or de^eiiontion by ram, or 
otliei L luses itbiin^ undec^tooJ that il required the Hink 

on written ipnlicition will allow to open the Kodowns *** 

us or 

Khatties for examination 

5 -L hereby undeilake tint at no time will ^ illow the market value of 

We we 

the grain or pioduce pledi,ed, les a cleir mit^in of % to fill below 

amount due by ^ but should at any time the margin fill below this iigure 
us 

then the Bank may sell the security by auction or pin ate sale after giving 
me 

» 15 days' notice by registered letter to the above address 
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5 Xf — not keep at all times the grain and produce insured to 
we 

the full value thereof to the *<atisfaction o£ the Hank in some insurance oflice 
approved by it and hand o\er(salid policies Iherefoi assigned to the Bank, 
then the Bank may eflect insurance theieof to the full value or any smaller 
at its own discretion and may tieat all moneys so expended as money 

advanced to • 

7 The Bank may pa> all mone> iiCLe«>sai\ tomaintiin their un¬ 
disturbed possession of, the saiJ ^odow ns Khatlie-^ ind to pie^eixe the 

same in good condition and ma> treat ah mone> so extendid as money 
ads anced to ^ 


8 The security held on the teims of tin i^ifemrnt shil ict a 
continuing security for the ultimate balance oi all nioncvs that may be due 

me 

from to the Bank and neither the «aid tciirily noi this ai itcn (nt sliall 
us ’ 

be considered terminated by reason only of the it payment of my pirticuhi 

advance or bv account with the Lank beiOL m citdit at iinv time or fiom 
our 

time to time (nor by any change lo the constitution by death or otherwise in 
the partnership now earned on by us). 

9 All gram or other pioduce winch nray heiedier be deposited as 
security with the Bank by way of addition to or substitution for the gram oi 
other produce new deposited shall be included in and held subject to the 
terms of this agreement 
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To 


LORM No 17. 

Trust Receipt. 

^193 . 


-Bank Ltd 


In coo'ideialion of ilie hanl landing to me bhippini* Documents for 
Koods, iis pei paiticnlrus .it fo(»t. h\potlieccited lo llie Hank ds collateral 
scruiiU f)i the due pwraenl of the uiuIli mentioned diaftdiawn upon 
then olhee in- h>.-_ and accepted by 

their said tJU'iL, hcie'n cn^ i t to land, store and hold the ^did yoods 
ds riuslet foi rind mbchjfof the Dank, and ihe pioceedb of the sales 
*!had be urc \ed bi i Irustie for the H.ink 'ind paid to the Dank 

as and whfo uccivtd, * ^t luc s.uue time specially adM mu the Bank of 

v\i* 

the account on Inch uch pigment i ra irli. and J undertAi e to proMJe 

vie 

the li.xnk, b\ thi oi oihei iiean , s^ith suhuient funds to meet the said 
draft tUstilicr M .th ill cli lI^es ami c mmnssion, not lis^ than three da^s 
befoie mat 11111 ^ 


^ also undiitakc to keep the w xid ially insured against lire, and to 

handover to the bank all imounls leceived fiom the insuiers, the policies 

of Inbuiance bein^, in the meantime, held bv-^^ as Tiustee for and on 

n® 

behalf of the D.xnk 


Without jirejudice toan^ttimu heiein contained ^ will, on the Bank s 

we 

wntten demand to be m.idc at an> time forMiwitli, either retuin lo the Bank 
the said Shipping Documents, bire Insurance Policies, oi any of them, or 
deliver up to the Bank llie said goods or an> pail thereof 


Varttculari> of Drafts and Goods. 


Amount of Bill 

Due ^ 

Description of goods 

Maiks and 
Nos 

Vessel. 

Rs 

__ 1 

As. Ps 

1 






Signature. 
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rORM No. 18 

of thi lift Polity to Mcurc Ass ^tiof s own LiahiUUts, 

This Tnclentiirt mOe the dii uf — - One thou inrl 

nine bumln 1 »n 1 f I TW I I \ of 

(hi leinilti r Liilti tlu \ i^ntu n huh exprc* ion 
shill ini liule his exfcntir ilnii tiitiisincl is i n w he re the con‘e\t o 
requirti oi iMi rt tin lu i sri '\nrt 1 »n\ limited 

(herein f»Li calk] ' t'e ^ n» ' \I h exj i i in s 11 mi'uik then 
SUL e u in i as 1 n lit t I le c ti\i f i f i jt the <thcr 

pail iS. 1 r'‘ 1 111 tliai 1 ir the i iii n i f t ir i I r < ui t\ heirhj 

hit Vt-'if^noril th hen ‘ \ i ktritlui I > n r i r rt <lel ml AI Ij 

1 it I il c ( f \ ui \nce 1 inU 1 11 il t \ inn on tl t le t ih*^ \ noi 

h^ 1 't Li 11 ni f ( om 

pir\ 1 in JtL 1, 1 jr Hji sjth 1 i ii n cii ii iJjcs 

be Its lidlc the d I ] I 1 1 j nil octed 

an 1 h nionr i n til o ii nf*c -i v >ii ) t ’ r an c | ilici 
and i I Lull htTill l e e t 1 i) llol > » lu u » p i jc t 

the I tl \i 0 f »r i< (kiT ptif n ni f n ft nl it i I v f I > Vi W S 
til t £ the A nor lull n en intl j. t i u ' ri’iviu um^ 

and nn ■»! i me then tiie ir > me n the - m n i h m or 
the As II n) tithe < ilcS i j >int’ \ ni ot fr n i iris 

inpiitner 1 i ithei i c Aril vletic , in i| I i (1\ ipon 

banl ini, aec 1 I P ir nm inv li ount n o ici u nr li n> oihci 
znAttei or thm^ i h ii leici lur lu inf, ihr u u 1 1 n ih,. t Uic Tink 

sh iM At in\ tunc llieitificr u i ir hen pu « in 1 U t . I ‘the As i,. nor 
ro -i i n IM s i 1 pii use hi iel \ s i ni i niii » hii i i hi h dl due t 
ANH tilt A si^no i oth loienuit ijlh 1 Pn i i a he vull 

punctuslk Dw Ihfc , emiums ind all other ni im v hitiniiy bceoiue 
pA^ ibk in xespect il tlu « url [u u in * ib m r ill tie c indili >n ntiessary 
fot leepio the Seine in f'lrce nd th it ^ e \iliIiimtnK ti tine loJf,c M*jLh 
tbc P nk the 1 ere I, it f ir such premium il le i i e e n rle »r el i\s iii»£oro the 

expiFAtion of the lUys if nrace dlli\vtd lo the ] lament of tin ud premiums 

And it 1 li ebv aj. ceithat if hie unn sh ill mil end all m Ijl^in^ 

the receipt for am ^ueb premium v ihun such time i ifi e ii 1 the 
ma> if they nail thinl fit o to di piy such premium ind ilehit the ai count 
of the Assii^noi with the amount the I eijf PKOVIuLHAT 'N W o th it it shall 
be lawful for die Bank it my time or times heredfter cif then own \bsoliite 
authority viithoui the consent or concurience of the \ i no lo sell and 
surrender the baid policy, moneys and piemise^ lo the ^Aid Assurance 
Society or absolutely to sell or otherwise dispo e of the same to any other 
person 01 persons whomsoever by public aiieliun oi pri ate contract or 
subject to such conditions or stipulations relating to the title or otherwise 
as shall appear expedient with full power to buy in or rescind or vary any 
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contract for sale and to re-sell without beioi* answerable for any loss to arise 
thereby and for the purposes aforesaid or any of Iheni to execute and do all 
such assurances and thini'«< as they shall think fit and to leceive the moneys 
to arise fiom the surrender sale ot otlie»* dispneition of the said ixiLcy moneys 
and promises and out of the ■.ame iiioney to p'l, m letriinand satisfy all 
moneys due or ox^n^; on the seciiiiiv of tlcT pTf^ents and all costs and 
exuen<>es occa'^ioncd bx llie non-pax ment theieof, or incidental to the execution 
of his poxxei. AND the Assienoi doih I*eubv fnitliti (oxenint with the Hink 
that the said policv ol A^isuranreis i xalui ant’ nl> i tni, policv and not forfeit¬ 
ed or otherwise he omexjidm x j.d ible Pit' V/DI I‘AL\V\YSand it is 
heichy fictlsred and r t;'e« (I that ihi'. ‘eciip\*'h h he a r mtinuin » seciiiity 
not» illi tdi'din ' iinx ill'piicntol an oiint ii o^hf^l cultroi tiling xxhatso- 
exei r'nd slinll he m iddilinn anl xvithout piepu’ (l t» an> cit icr seem iy or 
secniilii*- xxh ih iht IJmk AiW nn x oi hceille* h Id fioin or on nccount of 
the A* ifnoi \'I) II l-» IlIKl'A J’l I i IP » 1'i't’I Alth 1 > AND 

ANJti II) <Ii ll/ll 7 * I j 1 1 dj 111 exent o' 'h#ij rett»ixin. notice llial the 
A'''>ii'niii hi ipi'iii x'M I o» di jMi‘ed of h*s <’[ iLiumiplMii m the said 

poll' ,tii()if\ I'll 01^1 rLiiT in\ p lit iheii* if he ent t'c 1 to close the then 
cunent .ccoant r>d iti op^ri w \ »ici ni-ii wiiVi ♦he A** isnoi and that no 
m'lKxpii^ or(T led t 1 Vn cie*ii‘ oi the i noi in such new account 
Sill ill ho ipjiiiTj ,i|. I piw.iMl (II liivt ihe elle< t of h hii^in; anvpailof 
the anioinl diu I > the l!ud ou the sn ilo'-td an noH 'll tlie lime Ahen they 
receixid luchrmtnt i aliie iid 

Inx'iines xheteofthe nulppLie-it Ihe'-e pie ini h.i\e heieunto set 
tluir hiindi 'nil •ed tlie (hx and xei» h lO) c ixiillim * 

Sij'ntd, sealed,'•nd (ichxi led h^ du dj xcinned 
in the pre‘ enre of - 


Banker and Customer by S. E. Thomas, p. 604 
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FORM No 18 (a) 
lU^assignment o/ Lifa PoUoy* 

This Indenture made the day oi One thousand 

nine hundred- BETWl^EN the ^ithin*named 

- Bank Limited (hereinafter called " tnc Bank”) of the 

one part and the within named - —(hcrcinaiter called the 

" Morttjaf'or ”) of the other pact WllNLbbEl If that the Bank as Moiti^a- 
gees do heieby assign unto t)ie Mortgai;oi LliL within mentioned policy of 
AbbuianceTO HOI 1) the sauie unto the Morisa^oi di>-charged from all 
principal moneys and the loteicst secuicil by the witliin vMitten Indenture. 

In witness whereof the B ink lifi\e heieunt * allixed then leil— -- 

day of year hist abo\L vMiUen 


Banker and Customer by S. E, Thomas, p. 606. 
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FORM No 19. 

UoUoe of Asst^nmeni to the Insurance Co. 
-Bank Lid., 


-193 y 

Tnc MANAf.rk, 

I In&i/kanct Co. Lii>., 


GENTI TMl'N, 

I hereby you notice, that by .in Inilentore dated the < 
day of 19 of — -\\ho*^e life is assured by 

policy No - m your societv, did issi^n the ‘aid Policv to the -- 

Bank Ltd. 

Kindly aLkno\^Ied^'e the receipt of this notice and loioi m tnc >vhethe. 
you ha^e received notice of any previous clnr^^e on this Policy 

I enclose postage stamps for-- — m pay ment of the Registra¬ 

tion Fee. 

I am. Gentlemen, 
kours faithfulJv. 


Manager. 
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FORM No. 20 

On Demands Dei hi, 3rd September, 1933. 

stamp R«i, 100. 

On demand, 1 promise to pax to K J. Roy or order the sum of one 
hundred rupees for xalue receixed. 

M Tt SINGH 


Payable afUr ihite Maur vs 12th Maich, 1933 

I 

Stamp Ks. 2 K 

Two months afiei date 1 piomise to pd> to K Sadaf^opacliaii or order 
the^sum of two hunditd rupee foi value received 

B OOVIND KAO 

Payable with interest Cai^cuiia, ^nd May, 1932 

Stamp Ks. 300, 

Three months after date 1 promi<>e to pay the ■ — ■ - .Bank, Ltd, 

or order, at their Delhi Branch, the sum of rupees three hundred v>ith 
interest thereon at 6% per annum until payment 


G. S. bODHl. 
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Ftrst Bank of R§dlands, 


Mr J V ROWAN, 

827, Damn Ave , 
that, Mich 
Dear Sir, 

' After a while' 


Apnl 23, 1922. 


So miny people think they will bef;in to save "after a while" 
la the meantime they go on exercising the spending habit. 

It ib not the money that you SPEND now that will make you com¬ 
fortable by and by Tt is the money you SAVE now and during all the 
' nows of your producing, jears 

Experience Ins sli jwn that saving must be practised to be really 
successful. Once it is establi lied as a habit, it becomes easy. 

This bank will be cUd to help you to save by suggesting various plans 
of savinf^ -‘plans used successfully by many of our deposiiorb 

\ny officei of the Dank will be ^l^d to talk with you if you will be kind 
enou|i h to call 

Yours very truly. 


Managor 
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Bank Ltd 


Dated 


Dear Sir, 

As desired lo your letter of-\ie have sent you separately 

cheque book beanni; Nos K 897301/325 and we '-ball be glad if you will 
acknowledge receipt of same in the form below to confirm safe receipt of the 
book by you 


Youis fiithfulU, 


Foi Hank Ltd 

Notice .—Customers are reque^-ted to count the Iraies of the cheque 
book before using same 


Dated 


Messrs- 


Banl LUl 


Dear Sirs, 

1 am in receipt of your letter of - and am pleased to 

inform you that the cheque book sent separately ba^ duly come lo hand 


No. K 897301/325 


Yours faithfully. 
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THE NEGOTIABLE INSTRUMENTS ACT 1881. 


(Act XXYl of 1881) 

(Passed on the 9th December, 1881.) 

Historical Memoir 


Year 


No of 
Act 


Name of Act 


I 

I 


Hov. effected 


1840 

1 

VI 

Hills of Lxchan(,e 

I Rep Act XXVI of 1881 

1881 

, XXVI 

Negotiable Instruments ... 

, Rep in pait. Act XII of 

1 


1 1891. 




, Rep in part and 

amended, 

1 

' Art 11 of 1885, 

amended 

1 


1 Act VI ol 1897 


1 


Am, Act IV of 1914, Act V 

1 


1 of 19H 




Am , Act No VIII 

of 1919. 




.XXV 

, 1920 




.XII 

.. 1921. 



1 .XVIII 

M 1922. 



, .XXX 

. 1926 



1 .XXV 

1 

1940 

An Act to di 

efine and amend the law relating to Promissory Notea 


Bills of Exchange, and Cheques. 


Whereas it is expedient to define and amend the law relating to promis- 
Preamhle notes, bills of exchange, and cheques; it is hereby 

enacted as follows 





CHAPTER 1. 

PRELIMINARY. 


Short titU. 


1. This Act may be called the Negotiable Instru¬ 
ments Act, 1881. 


It extends to the whole o( British India; but nothing herein contained 
Local extent a^lects the Indian Paper Currency Act, 1882, 

Saving of usages section 21,* or affects any local usage relating to 

relating to Hundts, any instrument in an oriental language: prmided 
that such usages mav be excluded by any words in 
the body of the instrunient which indiralo an intention that the legal rela¬ 
tions of the paities (hereto shall be governed by this 
Commencement, Act; and it shall come into force on the Isl day of 
March, 1882. 


2. (Repeal of enactment). Repealed by the Repealing and Amending 
Act. 1891 (XII of 1891). 


Interpret at ton 
alause, 

" Banker 

"Notary Public" 


3. In this Act— 

banker" includes also persons or a corporation 
or company acting as bankeis ; and 

" notary public ” includes also any person appoint¬ 
ed by the “Local Goxernmentto perform the 
functions of a notary public under this Act. 


* See now B. 23 of the Indian Paper Currency Act, 1923 (10 of 1923). 
t These words were substituted for the words “ Governor-General in 
Coimci]" by Bchednle, Part I. of the Decentralization Act, 1914 (4 of 1914.) 



CHAPTER II. 

OF NOTLS, BILLS AND CIIF^UKS 


A promisciory noic " is an instinment m wntinf* (not beinti; a bank¬ 
note ur a cuirency note) conUi inp; an unconditional 
under takin". signed by the niakei to pa> a certain > am 
of iiione\ onl> to. or t») the onlei ol, a Leitiiiii peibon, ui to the bearer of the 
insti iinjt nt 


Prowi’isory note 


Illu^trahons. 

A si^»ns in^li iimenl in llie f ibo\^inp teim-* 

( 4 I "I [iromiii to ia\ li n or lei lis 500. ** 

{h) ‘ J acl n )\\led e mvseli ti be indebud 1 1 ii in lib 1,000, to be paid 
on deiitind, foi \(due leceivtd 

(c) Mr U. I O. U Rs 1.000." 

(J) " T promise 1 1 juy B 500 and ail other bums which shall be due 
to him ' 


(e) " 1 promise 1) pd> li R-'. 500, fiisi dcductinf^ theieuiil any money 
which he limy owe me " 

I/) " I pioniise to pd.\ li Rs>. 500 sf\en dA\after m> maiiiape with C.” 

(gi ‘ I pioini e to pa> B Ks. 500 on />’b death, proxided JJ leaves me 
enou^^h to pa> that sum. " 

(/i) “ ] pi ’misc to pa> II Hs. 500 and to delner to him luy black horse 
on 1st J.inudiy next. *' 

Th^ instruments lespectively marked {a) and (b) are promissory notes. 
The instruments respectively marked (c), (if), (e), 1 /), (g) and (A) are not 
ptoiTiissoiy notes 


S A " bill of exchange " is an instrument in writing containing an 
"Bifi 0 / Ex ““conditional order, signed by the makei, directing a 
ofiange. ’ ^ ' certain person to pay a certain sum of money only to, 

or to the order of, a certain person or to the bearer of 

the instrument. 


A promise or order to pay is not " conditional " within the meaning 
of this section and section 4 , by reason of the time for payment of the 
ftmount or any instalment thereof being expressed to be on the lapse of 
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a certain period after the occurrence of a specified event which, according to 
the ordinary expectation of naankind. is certain to happen, although the tune 
of Its happening may be uncertain 

The sum pa>ablc ma) be 'certun' within the meaning of this 
section and section 4, although if includes future interest or is payable at 
an indicated rate of exchange, or is accoidini, to the course of exchange, 
and although the instrument provides that on JcCaiilt of payment of an 
instalment, the balance unpaid shall become due 


The per on to whom it s rleir that the lirtction is riven or that 
payment IS to be made ina> be a ‘ certun per on whithin tlic Tneaning 
of till'- section ar 1 eelnn I illl jii hli i iii named or design lieu by 
desciiption onlv 


6 ^ ' cheque 


IS a 1 i' of fv han^e ua on a s| en/ieJ banker 
and not cvpit 1 In 1 c i v il Ir othe’-wi'-c th in on 
denial. ’ 


" Drauif 
" Drrfttci 


llic mil-ei if I e t Inn r ir rhe [iic is 
cillcitii 1 av ei , t t sin there direr ted to 
[ A> 1 called llie li u rr 


When in the bul o 

' Dfai»n in ca*t. 
of need 


11 any 11 j*-entnt llici c m the nine if ai y iierson 
IS ven n i It m to tl c ( lav cc to ) r le it'd to in 
my t se f need, icli j 11 ■* m i ciiifl i i i\ ee in 
c i f if need 


Aftci the diawee of 1 ill ’ is si op 1 l ^ sc d ip in the hill or if 
tlicrc lie nil t f 1 I the rof t n in u, in oni of 
Acccfioi pit, 1 1 pu f t i till ‘ line i \ cn notice 

of such siL nin, lu tn ^ llcio i i eitr^ ncri In beh ill hr is called 
the * acceptor 


W'hen i bill ol t\r^ an e lui 1 fen n>'e ^ o? ; rote n foi non acttpl- 
*.1 fir betel sei iriiv ‘ nd any person accepts 
t prou s/ Iji h in 11 of the cliav»er or ol any one 

ui the in 1 irsers, *^0011 pus n is c died an " acceptor 

for honour 


Acceptor foi 
honour 


Ihe peison nanr>1 ja the insMui rnt, to whom or to who e order the 
money ib by the in trunent directed to be paid, is 


*' Payee 


called the * p lyeo 


* These words were sub'-tituted for the a^ords '* When acceptance i'' 
refused and the bill is piotc ted for non-acceptauco , by S. 2 of the 
Instrumontb Act, 1885 (2 of 1885). 
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'holder" of a promissory note, bill of exchange, or cheque 
means any person entitled in his own name te 
the possession thereof and to receive or recover the 
amount due thereon from the partie*' thereto. 


8. The ' 
" Holder." 


Where the note bill or cheque is lost or destroyed, Us holder is the 
person so entitled at the time of such loss oi destruction 


"Holder tn due 
course * 

payable to bearei, 


9 "Holder in due course" means any person 
vilio fui consideration became the po sessor of a 
piomissoi} note, bill of exchange or cheque if 


01 the pa>ee or ind nsee lliereof, if (piyable ti ouler),* 
before the amount minlioued in it bei ame payable and Aitliout liaxing 
suthcient cau e to bcii(.icthi< id> rhifct l\i led in the title of the person 
fiom ^hom tie derived lii*> title 


10 1 jnjent in uuc (oui t mcirs i i)UiLDt in accoijinee with the 

ippaicDt iLU ir ol 1(K in li iimtnt in »od faith and 
^ without nr,.li,.co«r tj anv pc on in pis«-cs ion 
tlieieuf und me uiistanie*- w iif ti do not afford a 
reas'^ri'ible loi nd foi bf j eving that 1 e is not entitle a iJ ieec,\e pa}tDent 
of the amount tiu rnn n ^nt nned 


Piiyiut Hi 
dus COHfVC 


11 ^ ] nm soi> note, bill )I cxcliin^t or c leqne 

brill h Incln. and ni uk pivablc 
snv per on le idcLl in bnli h In iia, 
to i e m inland in^P umunl 


inland 

Miht 


fust I It 


dravnoi midcin 
in, )i diawn upon 
shall be deemed 


Foreign mstiu- 
ment 


1« \n\ Midi iDblrun ent not '■o dnwn, made 

or made pav ible slnll be deemed to be foreign 
mbtiument 


" Htiiotiahh 
instrument " 


"(1)' V negoliibie in truinent ’ means 
a ptomi sni'j nUt bill of (.schin^,fc or eheipie pay¬ 
able eithei to ordei or bearei 


Eiplanaiton li) —A proniissoi> note, bill of exch-inge, oi cheque is pay¬ 
able to Older which isexpre, ed to be so pa\able oi which is expressed 


• These words were substituted foi the words ' if payable to or to the 
ordei of, a payee" by S 2 of the Negotiable Instruments (Vraendnient) 
Act, 1919 (8 of 1919) 

fThe original S 13 was numbered **(!)" and a sub-section to it 
nnmbered " (2) " was added by the Negotiable luEtrumentb (Amendment) 
Act, No V of 1914 The sub-section (1) of the same section was substitu¬ 
ted by the sub-section (1) as given above by the Negotiable Instrumeots 
I Amendment) Act, No. VJII of 1919. 
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to be payable to a particular perbon. and does not contain words prohibit¬ 
ing transfer or indicating an intention that it shall not be transferable. 

Explanation (ii) —A promissory note, bill of exchange, or cheque is 
payable to bearer >Khirh is expre«>sed to be so payable or on which the 
•only or last indorsement is an indorsement in blank. 

Explanation fiiij—Where a promissory note, bill of e\ch mge or 
•cheque, either on^'inolly or by indorsement is expressed to be payable 
to the order of a specific persin and not to him nr his order, it is 
ne\erthelet<> payable to him oi Ins 'rler \t In'- opti m " 

(2)* \ negotiable instrument luav be inide pay ible fo Ivi ) ji more 

payees jointls, or it may le in ide piyabli id the Lilleroatiie to one of 
two or one or sirae of sfc^el il piyce*- 


14 When a 
Ncf^otiation, 
negotiated 


piomissory Dll'* 
fei red t / . oy 
the hoiciir 


bill ol exchinge or die in'* is tians 
leisifi. s(i as to con tilnte tint per on 
tlierejf, the instrument is said to be 


15 When the makei oi holder of t cegoli ible inslmincnt ‘•i^.ns the 
Indot ununt otheiNM e linn as such maker, fii the purpose 

of neiitiation. on the back oi face thereof or on a slip 
of paper annexed thereto, or so agns for the ssroe pin pose a siaiiiped piper 
intended to be com I'eted as a ne’ it, iblc instiuinent he ib >aid to indorse the 
same and is called the "incbi tr 


16 (l) If the indir^cr sii,ns his name only, the indorsement i* ‘aid 

Indor^tmcnt * tn to be in bank", and if he adds a diieriion to pay 

blank'* and ‘ in the amount meniioncd in the instrument to, or to the 

Jullt" ' Older of a specified person, the indorsement is said to 

be "in full '; and the pci on so specified !>• called the ' indorsee of the 
instiumeot 


(2) -I 1 he provisions of this ^ct ielating to payee shall apply with the 
necessary modifications to an in toisee 


17, Where an in‘^trumeat mav be con trued either as a promissory 
note or bill oi exchange the holder may at his election 
Ambtflttous in- ticat it as either, and the instrument snail be 


strumunt^ 


thenceforward treated accordingly. 


* This bub-sectioD was added bv S 2 of the Negotiable Instruments 
■(Amendment) Act, 1914 (5 of 1914) 

t This sub-section was added by S 3 of the Negotiable lostruments 
<Amendment) Act. 1914 (5 of 1914) 
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Where amount ts 
stated differently 
tn figure** and 
vfords, 


Instruments pay¬ 
able on demand 


18 If the amount une'ertakeu or oideredtobfr 
paid IS staled difteiently in fif;ures and in woidb, the 
amount stated in words shall be the amount under¬ 
taken or ordered to be paid 

19 A promissoi\ note or bill of exchange, m 
which no time for payment is specified, and a cheque, 
are {aynble on demand 


20 Where one pci con signs and dc'i\er^ tn another a papei stamped 
in accoidcince with the law relating to negotiable 
in-tmmenti then in lorre in Biiii'-h India, and either 
wholly blani ni li i\in^ written therron an incomplete 
n(.,.oliibic in tniment, he theieb> /writ riuiluiiity to the holder 

theu d timalc or complete the r i<^e nia\ I e, upon it .i negotiable 
in lull'ent lor .my amount spr (ipcc’tlu u in anti not cxccedin* the amount 
coMicd by the stani)! 1 lit ‘o nin„ shall be lial le upon such 

ID ti iimi nt, in the capnritv ID wliidi I c i nr d the san c, to an^ huldcr in due 
enu e foi such amount. IhoMi ed that no prison other tlirin .i holder in 
due I jiirst ‘.fiill rttoirr fiom thr ptison delretini' the in‘tiumcni anything 
lu i\(( ot Mie amount n tended b\ 1 iiii to be | iirl thtieiinder 


Jl In cipiomuson note or bill of exr ljfin..r I hr t-xpie*'^lons “ at sight ” 
iinrl 'on pecntnrnt nicin on demand. The 
At stfl'ti On cxpiesMon ' jllei i l.i nems, m a promissory note 
aliei presentment foi ugni and, m a Lill of exchinge, 
(jfter acce] tance, ot notin<. foi non-uccei. t ince, or 
pi ole'-1 for non acceptance 


22 Iht ii.liinlyof y u ni s i> note oi a bill 
hXaiuriiy eschant^c i tin. ditc .it \Jiieli it lalls due 


I \er\ piomissoiy note or bill of txcliaiiv,e whiih not e\pre<^sed to be 
payable on c tnnnd, at sight, oi on piesentmtnt, is at 
Drtjs of ^trrctf. ni.iturity on the thud tay after the d. y on which it is 
e\pies‘C(l to bt piyabic 

23 In calculating the d.*u it winch a promissuiy note oi bill of 
exchange, nude payable a "tated number of months 
afiei date oi attii sight, or aiict a certain e\ent, is at 
maturity the } ctiod'-taied shall be held to terminate 
on the day of the month which conesponds with the 
day on which the instrument i>- dated, or presented 
foi aiicptancc oi sight, or noted foi non-acceptance, 
01 protested for DOD-acceptc.nce, oi the e^ent happens, or wbeic the instru¬ 
ment IS a bill of exchange made payable a stated numbei of months after 
sight, and has been accepted for honour, with the day on which it was so 
accepted If the month *d which the period would terminate has no 
corresponding day, the period .shall be beM to terminate on the last day of 
•uch month 


Calcula/tnff /iia^ii- 
rity, of bill or no/u 
payable so many 
a/tir dale 

or si(*ht 
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Ilinstrattons* 

(d) A negotiable ia>< trument. dated 29th January, 1878. is made 
payable at one mnoth after date The instrument ib dt maturity 
on the thud day after the itSth February. 1878 

{b) A negotiable labtrument, dated 30th August, 1878, is made 
payable three months after date The instrument is at maturity 
on the third December, 1878 

(r; A promi*^sor> note or bill of exchange, dated 31st August, 1878, is 
made payable three months afterdate Tne lOstriimeDt is at 
maturity on the 3rd Decemler, 1878 

24 In calculating the date at which a promissory note or oill of 
exchange made p'i> ible i certain number of diys 
Calculating after dite or aliei sight, or after a lc . tain e\enti 

maturity of bill or matuiiti, the da> jf the date, oi of present- 

note pa^abU i 

fftany da^s aJUr acceptance oi sight, or piote‘-t ioi non- 

daU or ii^Ui bignt, acceptance, oi on \ Inch the event happens, hhatl bu 
excluded 


25 \V hen the da> on which a piomis ury note oi bill of exchange is 


When day of 
maturity is a 
public holulny 


at maturity ib i public IioIkUn, the instrument shall 
be deemed to be oue on the next piecedin^ business 
da) 


The expresbion public h iliday " includes buudays, New Year s day. 


Explanation 


Chnstma** dav : if either of such days falls on a Sunday, 
the next following Monclav Lrood bnday. and any 


other day declared by the Local Government,* by nuti6cat<on in the OQicial 


Oa/ette, to be a public holiday. 


* The powers of a Local Government under tins Fiplanation have been 
delegated to tbe Commissuner in Sindh by the Government of Bombay 
under S. 2 of Act 5 of 1868, bee Bombay Gazette, 1903, Part 1, p. 449. 



CHAPTER III. 


PARTIES TO NOJ'LS, BILLS A.SD ClIKQUES. 


26. Every person capable of conliactinK, according to the law to v^hich 
CaitacttytomaKe subjtct, ma^ bind himself and be bound by the 

eU , /tvniissory iLdkiot;, drauini;, acceptanrc, indorsement, delivery, 
ftofas, etc and nep^'tiation of a note, bill of e:^chan{«e or cheque. 


Mttior 


A minor may draw, indorse, deliver and nejfotiate 
IK li in trument o as to bind all paities except himself. 


Nothin iieiein c'^nt.^nul shall be oecmed to empower i corporation to 
maKe, indoi^G oi iKtepI su n in tiumenis except in cases in which under the 
iaw lor the lime btin^ m foice tlit> aic so empf wered 


I vtri 

Agency 


pci on cai able of bin'bni; hini^cll oi of beinj; bound, as 
nitnti ined in section 26, niRv s) bmd himself or be 
bound b\ d dul> auiliori/ed df^ent acting* in lijs name, 


V ((enetril authority to tran^ict business and to receive and discharge 
debts, does not confei upon an apent the pouei of accepting or indoxsing 
bills of exchange so a<- to bind his pnnupal. 


An authority to dnn bills of exchange does not of itself import an 
authoiity to indoise. 


28 An agent who signs liis name to a promissory note, bill of exchange, 
(ir cheque, without indicating thereon that he signs as 
agent, nr that be doe^ nut intend iheieby to incur 
personal lesponsibility, is liable peisoually on the 
instrument, except to those who induced him to sign upon the belief that the 
principal only would be held liable 


Liabilttyof 
agent •tigning 


29. A legal representatn e of a deceased person, who signs his name to 
a piomissory note, bill of exchange, or cheque, is liable 
r^resentVuvl thereon, unless he expressly limits his 

signing, liability to the extent of the asset received by him 

as such. 


30. The drawer of a bill of exchange or cheque is bound, in case of 
dishonour by the drawee or acceptor thereof, to 
lAttbiUty of drawer, compensate the holder, provided due notice of dis¬ 
honour has been given to, or received by, the drawer as hereinafter 
provided. 
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31. The drawee of a cheque hax suflficieiit funds of the drawer in hie 


tAahihty ofdra 
wee of cheque 


hands, proper!} applicable to the payment of such 
cheque, must pay the cheque when duly required so 
to do, and, in default of such payment, must compensate 


the drawer for any loss oi damage caused by such default 


32 In the absence of a contract to the contiaiy, the maker of a 
promissuiy note and the acreptor before maturity of a 

Ltahtlity of fiiakir bill of exchance aie bound to i-iv the amount thereof 
of note and accept- , , , i # 

OrofbiU at iL.itiirit} aCLOidin^i to tne ai paient tenor of a note 

or acueptancc lespeiti^el} ind ihe acceptoi of ihe bill 
of exchange at oi after imtuiitv i> hutnd t'l pay the amount theieof to the 
holder on demand. 

In default of such ppsnicnt afirC'»aid sm h inaler oi acceptni i 
bound to componsite an} pirt} to the note hill lor an} lo**- oi damage 
sustained by him am^ caused bv surli default 


Only drau\e can 
be acLiptor cicipt 
in n6t d or for 
honour 


Acceptance by 
se%^era drawees not 
partners. 


33. No pt rson except the drav^fe of i bill of ex- 
Lh''n,.»c. or all oi some of se\ ei il cli i \ i es, or a per‘‘On 
named theiein as a driwn* in i i e of nred, or 
ai (Cceptor for honour, can lund hiniscll by an 
acceptance 

M V\ here theie aie seveial drawees of a bill of 
exclnni;e who are not putners, each of them can 
accept It for liioiseli, bii* none ot them can accept it foi 
another without his authont) 


35, In the ab‘-ence of a contrart to the coritriry, whoever indorses 
and dell\ers a negotiable instrument br fore malmiiy 
''iiliout, in such inlrrsement e\p>-c,dy excluding 
or making conditional his own iiabilii}, is biund 
thereby to every subsequent udder, in case ol dishonour by the drawee^ 
acceptor or maker, to compen<>ate such holdei for any loss or damage 
caused to him by such dishonour proMcled due notice of di honour has been 
given to or received uy, such indorser as herein liter provided 

Every indorser after dishonour is liable as upon an instrument payable 
on demand 


LiabiUty of prior Every prior party to a negotiable instrument 

Parties to holder in is liable thereon to a holder in due course until the 
due course instrument is duly satisEed 


37 Tne maker of a promissory note or cheque the drawee of a bill of 
Maker drawee exchange until accepiance, and the acceptor, aie id the 
and acceptor prin- absence of a contract to the contrary, respectively 
€tpals. liable tbereoo as principal debtors, and the other parties 

thereto are Inble thereon as sureties for the maker, drawer, or acceptor, as 
the case may be. 
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Pttot party a 
principal tn re&peot 
ofBaoh subsequent 
party. 


38 As bet«eon the parties so liable as sureties, 
each prior party is, in the absence of a contiact to the 
contrary, also liable thereon as a principal debtor in 
respect of each subsequent party 


Illustration 

A L bill payable ti bis own ordei onB, who accepts A afterwards 

indorses the hill to C, C to D and D to B A& between E and B. B is the 
principal dtbtir, and A C and D are hi<- sureties As between E and A, A 
IS the pnncipil debtoi, and C ind /> ire hi* sureties As between E and C, C 
IS the pnncipil debioi and D is his suiet> 


39 When the hoi ler of in accepted bill of exchanpfe enters into any 
^ cjDiidcr with the acceptor, which under section 134 or 

uretyh tip HS oi tin Indian r mlnct Act 187/, would di charge 

the othei pi lie tlie h ilder mayispi^ ly reserve his ri{|rht to charge the 
other jiarties and in *-ucli case they iie not dischirfi^ed 


40 Wiietr thf holdii d a n&^ iti ib e instrument, without the consent 
jf the ic u sei, de tioys or impiirs the indorser's 
l^Aorsof shaltLty i^ainsi i pn n party the indoiser is discharged 

fnm hib litv to the holdci to the same extent as if the 
iDiittumcnt h il been pai i si maturity 


Ulttsltation 

A I thf li jider of a bill of exchan e made payable to the order of B, 
which contains the following indo^'sements in blank — 

First indorseraent H* 

Second indorsement, ' Peter Williams 
Tliird indirsement * Wiuht A C o 
Fouitb indorsement lohnUi^iiii 

Thi«- bill A puts m sui if^aiust 1 ohn Ko/ai lo and strikes out without 
Johu Ro/ari)'s consent the indorsement by Peter Willi irns and Wright 
& Co. A is not entitled to recjvei anything Ir m John Kozano 


41 An acceptor of *1 bill of exch inge already indorsed is not relieved 
from liability by reason that such indorsement is 


Acceptor bound 
althouff^i indorse 
ment/orged 


forged if he knew or had reason to believe the 
indorsement to be forged when he accepted the 
bill 


42 An acceptor of a bill of exchange drawn in a fictitious name and 
pvyable to the drawers order is not by reason 
Acceptor of bill Hjat such name is fictitious, relieved from liability 
$n fiotittous holder m due course claimine under an 

indorsement by the same hand as the drawer's 
signature, and purporting to be made by the drawer. 

31 
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43. A oegotiable instrumeDt made drawn, accepted, indorsed or 
transferred without consideration or for a considera- 


Negottahle instru 
ment made, So 
imt/tout considera 
fton 


tion which fails, creates no obligation of payment 
between the parties to the transaction But, if any 
such party has triosferred the instrument with or 
without indoi&ement to a holder for consideration. 


such holdei, and eserv subsequent holder densing title from him, may 


recoser the amount due on such mstiument from the transferor for con 


sideration or any prior party thereto. 


Exception 1 —‘No part) for whose accommodation a nt^otisble instru 
ment has been made, drawn oi accepted or indorsed can, if he have paid 
the amount thereof recover thereon such amount from an> peison who 
became a party to such instrument for his icc immodation 


Exception No party to the instrument who his indattd any othei 
party to mile diaa, accept indor e or trin^fcr the same lo him for i 
consideranon which he 'as failed t)pi\ m pei form in full shell leiover 
thereon in amount exceeO'Dg the \ ilue of the cnnsidention (if eny) which 
he has actually paiil or f erformid 


44 When the c msideiation fir which i person signed a piomi^ >ory 
note bill of txch in^e or cheque, roii i ltd of money, 
Partial absence uns or]f;,inany ibsent in part or In'* subsequently 

or fatlun 0/money 

in part the um which a holdci stinding in 
consideration . , , .u i i . 

immediate lelation with such i^nci is entitled to 

receive from him is proportionately reduced 


Explanation —The drawer of a bill of exchange stand in immediate 
relation with the acceptor Ihe maker ol a promissory note, bill of ex 
change, or cheque stands in immediate ielation with the payee and the 
indorser with the indorsee Other signers may by agreement stand id 
immediate relation with a holder 


lUustration 

A draws a billon B for Rs 500 payable to the order of A N accepts 
the bill, but subsequently dishonours it by non-payment A sues B oo 
the bill B proses that it was accepted for value as to Rs 400. and a 
an accommoJation to the plaintiff as to the residue A can only recover 
Rs 400 


45 Where a part of the consideration for which a person signeii 
a promissory note, bill of exchange or cheque, thou^ fi 
Partial failure consisting of money, is ascertainable in mooty 

of oonet^ratum collateral enquiry, and there has been a 

failure of that part the sum which a holder standing 
in immediate relation with such signer is entitled to 
receive from him is proportionately reduced^ 
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[Where a bill of exchaoRe has been lost before it is overdue, 
the person who was the holder of it may apply to the 
duplicate of lost to Rive him another bill of the same tenor, 


45-A. 

Hold6r*s right to 
lupl 
Ml. 


Riving security to the drawer, if required, to indemni¬ 
fy him against all persons whatever in case the 
•bill alleged to have been lost shall be found again. 


If the drawer on request a*, aforesaid refuses to give such duplicate bill i 
'he may be compelled to do bo.j” 


• S. 45-A 
(Sof 1885). 


was inserted by S. 3 of the Negotiable Instruments Act, I 885 



CHAPTER IV. 

OF NEGOTIATION 


46 

Dthvery, 


The makiDf’ acceptance or indorstuieiit of i promissory note, bill 
of exihanRe or chetiut is oniplced by delivery, 
actaal or cnnstructi\e 


As between parties standing in imntrli'itp K'ltion dtlivirv to be 
effectual must be made by the pirl\ m I im . uceptm* oi indoisin^ the 
instrument, or by a person authorized him in that beh ill 

As between such parties and anv holdei of the in trnment otlirr than 
a holder in due course.it nay be shown that the instrnmint wis delivered 
oonditionaPy or fora specified purpose onh ind not fjr (he piitpisc, of 
transferring absolute!) the propeity ibeiein 

A promissory note bill of eTchinge ai the (ue piyibleto be tret i 
negotiable by the cieli\er> thereof 

A promissory note bill of exthan^'t oi cheque pa>ab]e to ordei ib 
negotiable by the holder by indurpcment and dt li\br\ thereof 

47 Subject to th€ provisions of serti n ‘»8 a 
NggoUation by promissory note, bill of cxtliangt or cheque pavable to 
bearer is negotiable by delivety there f 

Excepttan ->A promissory note, bill of exchinge or clieqiie deiivf red on 
condition that it is not to take effect except in a cert un e \ent is not nec,oti ible 
^except in the bands of a holder for value without notice of the condition) 
nnless buch event happens 

Illustraftons 

(a) A. the bolder of a negotiable in^-trumenr payable to bfarer, 
delivers it to B s agent to keep for B The instrument has 
been negotiated 

ib) A. the bolder of a negotiable instrument payable to bearer, which 
IS in the bands of A j banker, who is at the time the banker of 
B, directs the banker to transfer the instrument to B a credit in 
the banker's account with B The banker does so and accord 
ingly now possesses the instrument as Be agent The 
instrument has been negotiated, and B has become the holder 
of It 
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48. Subject to the provisions* of section 38. a promissory note, biU 
of exchange or cheque (payable to order)* is iiego- 
bable by the holder by indorsement and deli¬ 
very thereof 


49 The holder of a negotiable instrument indorbed in blank may. 
Conversion of %n Without signing his own name, by writing above 

dorssniL nt tn blank the ind irser s bi^naiure a direction to pay to 

intotndor^snMntin ^ny other person as indorsee, convert the in- 
doisement m blank into an indorsement in full, 
and the holder does not th'^reb> incur the responsibility of an mdor&er. 


Effect of indorse 
ment 


30 The iDilorsement uf a negotiable instrument followed by deli¬ 
very transfeis to the indorsee the properly therein 
with the right of further negotiation, but the indorse¬ 
ment ola^ by express words, restnet or exclude such 
*ight. ni may merely constitute the indorsee an agent to indorse the 
instrument, or to rerei\e us contents for the indorser, nr for some other 
specified person 


Illustrations 

the followiQL indorsements on diffeient negotiable instruments 
payable to bearer — 

(а) " Pay the rontents K C only 

(б) * Pay C for my use ” 

(c) * Pay C or ordei (oi ihc iccouot of B ” 

^d] " The within must be nedited to C " 

These indorsements c\cnid( the right of farther negotiation by C 
(c) Pay C " 

(/) " Pay C value in account with the Oriental Bank *' 

(jf) " Pay the contents to C. being part of the consideration in a certain 
deed of assignment executed by ( to the indorbor and others " 

These indorsements do not exclude the right of further negotiation 
by C 

31 Every sole maker, diawer, payee or indorsee, or all of several 
Who ma n o drawers, payees or indorsees of a negotiable 

® in‘«trumeat may, if the negotiability of such instru¬ 

ment has not been restricted or excluded as mentioned 
in section 50, indorse and negotiate the same 

* These words wore substituted for the words '* payable to the order of 
A specified person or to a specified person or order " by S. 4 of the Negotiable 
Instruments (Amendment) Act, 1919 (8 of 1919). 
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Nothing in this section enables a maker or drawer to> 
indorse or negotiate an instrument* unless he is in lawful possession or is 
holder thereof, or enables a payee or indorsee to indorse or negotiate an 
instrument, unless be is holder thereof 

Illustratton 

A bill is drawn payable to A or order A indorses it to B, the indorse 
ment not containing the nords "or order' or an> equiialent words. B may 
negotiate the in*^trument 

52 The indorser of a negotiable instrument ma>. b> express words lU 
the indorsement exclude hi own 1 'ibility thereon 
Indorstr who 6T^ make such liibilitv or the rii^lU of the indorsci 

receise Mie amount due thereon depend upon 
ofiiry or makes tt , , , , , . , 

oondtttonal ^be luppenini, of a pecified event, although such 

event mav never hcinrn 

When an indor<>er so excludes hit liibiiiiv md ifteiwaids liecomes the 
holder of the instiument all inleimediate indoiseri^ ate liable to him 

Illustrations 

(а) The indorser of a negotnble id tiuiuput sil,d hi^ name adding 

the won I— 

"Without recourse 

Upon this indorsement he incurs no Inbilib 

(б) A IS the payee and holder of a nee )tiable in trument Excluding 

personal Iiabilit) by an indoi cnient without TCtouise," he 
trau'-fei the instiuuieut to li an 1 B indorses it to C who 
indoises It to A. A is not oni> leio^titecl in his lormei rights, 
but has the rights of an indorsee igainst H md C 

53. A holder of i negotidhlt instrument who 
derives title from a holder lo due course ha the 
rights theieoD of thdt holdei in due course 

the provisions hereinafter contained a to crossed 
cheques, a negotiable instrument indoised in blinli 
IS payable to the bearer thereof even although 
originally payable to oidei 

55. If a negotiable instrument, after having 
been indorsed in blank is indorsed in full, the 
amount of it cannot be claimed from the m 
dorser in fall, except by the person to whom it 
has been indorsed in full or by one who derives title through such person. 


Holder deriving 
title from holder in 
due course. 

54. Subject to 

Instruments in¬ 
dorsed in blank 


Conversion of 
endorsement in 
blank to indorse¬ 
ment in full. 
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56 No writing on a nef^otiable instrument is valid for the purpose of 
negotiation if such writing rurports to transfer only 
^rt of^su^liue ^ amount appearing to be due on the 

instrument, but where such amount has been partly 
paid, a nofe to that effect mav be indorsed on the instrument, which may 
then be negotiated for the bdUncc 


Ijcgal riapfe&enin 
ttve cannot, by dL It 
vary only nego 
ttat§ instrument, 
tndorsi d by tie 
eea^cd 


57 The Je^ii representative of a deceased 
person cannot negotnte by deliveiy only a promis¬ 
sory note, or hill of exchange oi cbeiiue payable 
t) oicirr and mdoised bs the rlecedsed but not 
deii\trni 


58 \\ hen a ne^ 

Instiun nt oh 
iatned h\ unljyjLfid 
means or Jor itn 
lauful ton-ulifa 
Uon 

such holdi iinle s 
tthomliefliim v 


otiiblr in luiment hIS hr en lost or his been obtained 
from in^ mal er. acceptor or holdei thereof by means 
ol an i/fence or ii lud, or for an unlawful consideration, 
no po se*soi or indoiser who claims through the 
ptibunwljo found Ol o obtained the instrument is 
GPiitl^d 1) iciMse the amount due thereon from such 
makti acioplor or holder or from iny partj prior to 
iicli I o St sor or indorsee is or ome person tlirough 
i holder thereof in due course 


59 The Inidci 

Instrunu rtt cic 
gum d afrer dt shon 
our or 0.1 m on t 

due 


oi a nei^otiable instrument, who has acc|uired it after 
di honoui shether by non icceptanceor non payireDt, 
witn notice tucreo^ ci after matuntv has only, as 
jf. im t the itliP- piities the rights theieon of his 
tran ftior. 


Pio idcd th ii an\ poison who in f^ood faith and foi consideration. 

liec imes the holder, alter matin ity, of a piomissory 
cxchaii c made diawn or iccepted 
wnthoiu L nsidei ition, lor the puipo'.e of enabling 
some party tlieieto to lai t money theicon may recover the amount of the 
note or bill from any prioi piriy 


Illustration 

The acceptor of i lull of exchange, when he accepted it, deposited 
With the drawer certain giods as a collateral secuiity for the payment 
of the bill, With pojver to the diawer to sell the giods and apply the 
proceeds in discharge of the bill if it were not paid at maturity The 
bill not having been paid at maturity, the drawer sold the goods and retained 
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tho proceeds bat indoreed the bill to A • A’s title is subject to the same 
objection as tbe drawer's title 

60 A negotiable instrument may be negotiated (except by the 
lnsirum§ni nego ma^er, drawee or acceptor after maturity) until 
ttable ttU payment payment or satisfaction thereof by the maker dra^^ee 
onattn/acUon nr acceptor at or after maiuritj. but not after such 

payment or satisfaction 



CHAPTER V. 
OF PRESENTMENT. 


6). A bill of exchcinge payable after must, if no time or place is 
specified therein for presentment, be presented to the 
drawee thereof for acceptance, if he can, after 
reasonable search, be found, by a person entitled to 
-demand acceptance, within a reasonable time after it is drawn, and in business 
hours on a business day. in default of such presentment, no party thereto is 
liable thereon to the person making such default. 


If the drawee cannoi, after reasonable search be found, the bill is 
dishonoured. 

If the bill is directed to ilie drawee at a particular place, it must be 
pre.sented at that place ; and, if at the due date for presentment he cannot 
after reasonable search, be found there, the bill is di.^honoured. 


(Where aiuhori.sed by agreement or usage, a presentment through the 
post office by means of a registered letter is sudicieot).* 

62. A promissory note, payable at a certain period after sight, must be 
Prifsentmcni 0 / presented to the maker thereof for sight (if he can, 
promissory note for after reasonable search, be found) by a person entitled 
iQ demand payment within a rea.sonable time after it is 
made and in business hours on a business day. In default of such present¬ 
ment, no party thereto is liable to the person making such default. 


63. 


Drawee's lima for 
deltheration. 


The holder must, if so required by the drawee of a bill of exchange 
presented to him for acceptance, allow the drawee forty- 
eight f hours (exclusive of public holidays) to consider 
whether be will accept it. 


64. Promis.sory 

Preseniment for 
payment. 


notes, bills oi exchange and cheques must be 
presented for payment to the maker, acceptor 
or drawee thereof respectively, by or on behalf 
cf the holder as hereinafter provided. In default 


* This paragraph was added by S. 4 of the Negotiable Instruments Act, 
1885. 

t This word was substituted for the word " twenty-four " by S. 2 of the 
Negotiable Instruments (Amendment) Act, 1921 (12 of 1921). 
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of such preseotment the other parties thereto are not liable thereon to such 
holder. 

(When authorised by afireement or usa^'e, a presentment through the 
post ofiice b> means of a registered letter is sufiicicnt 

Exception —Where a promis^'ory note is payable on demand, and is not 
payable at a specified place, no presentment is necessary in order to charf;e 
the makei thet«of 

65 Presentment £oi pigment must be made 

sentment usual hours of Imsinr , and, li at bankers* 

v^ithin bankinc; hours. 

66 A pinmissoiy note or bill of exchan^^e, 
mide payable at a specified period aftei date or 
’•itrht tbereof, must bt piesenteil for pavment at 
miilur]t\. 

67 V proniis^on note ; i\ ible by instalments 
mu it be pie'-enled for pavment on the third day 
aftei tJie date fixed lor pavment of enrh instab 
ment , and non'p.ivnient on Mich piesenlinent has 
the «arae eilect as non pa^ ment of a note at 
matui itv 

68. A proiniscorv nolo, bill of estbanpe or 
cheque madt, diavn or accf ploil \ avablo at a specified 
plue, ana not else'^^here, must, in oider to cbaifie 
anv part^ thereto, be presented for pavment at that 
place. 

69. A promi" niv Hole or bill of exchange made, drawn or accepted 

lusirumont pay- pa>able at a spccihed place must, in order to charRe 

able at place sped- the maker or drawer thereof, be presented at that 

fied, place. 

70. A propiissorv note or bill of exenange not made payable as mention¬ 

ed in sections 68 and 09, must be presented for 
Presentment payment at the place of business I if any), or at the 
where no cxclust^fe residence of the maker, drawee, or acceptor 

Place epeefied ^ 

•This paragraph was added by S. 4 of the Negotiable Instrnmenta 
Act, 188S (2 of 1881). 


Presentment for 
payment of initm- 
ment pa^ablo at 
spectpid place 
and noit elsewhere 


rresentniani for 
payment of pro¬ 
missory notes pay 
able by tnstal 
ments. 


Present motif for 
payment of instru¬ 
ment pay uhlc of Ur 
date or sight 
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71. l£ the maker drawee or acceptor of a negotiable m<%trument has no 
PrwiUm e u t place of business or fixed residence, and no 

whgn maker etc , place is specified in the instrument for presentment 

has no known place Cor acceptance oi payment, such presentment may 

business or rssi- made to him in person wherever he can be 


72 (Subject to the provisions of st' ion 84},* a cheque must in order 
to charge the diawe , be presented at the bank upon 


Pritunimeni of 
cheque to chaf 
drawer 


which it IS drawn before the ielation between the 
drawer ami Ins hanker ha« been altered to the pre¬ 


judice of the dtawer 


73 A che fue must, in urdri to charge any 
prison e\c pt the enwet, be pies^nccl within a 
reasonable tine fter 1eh\e y there if b> such 
pel^on 

74. bubjcct to me poMsions of fctnn 11 i negotiable instrument 
PrLii$ifMunt of pi>alile in clem i > 1 must be pie entid lor pivnient 
uistrumini tay witliin a rtiscmibh time aftci 't i lectiicd b\ the 
able ofi dt tnand holdei 


Presentment of 
c^iujui to c niUc 
any ot/u r ptf »ok 


75 Pfcsentmcnt fo icceplince or pavment may 
be mide to the dub aiithorispcl agent of the diaweOi 
iinl f r cii urepioT is thee i ♦ nja> he or, wheietbe 
dri\ ee, m il ci o" Lccejitoi hi died to Ins legal re* 
piesiDtUic or \herf be his been declaicd an 
insohent to Ins as iguee 


PtesintWiUt bv 
or to ropn 

Aenta/tto of dt 
ceastd or u\ tgtia 
of tnsuti ant 


75‘'A I I Delay in presi niiiicnt f 11 acicptinct nij pument i excused 
if the delas !•> caused li\ < in nmst me t br>oad the cunti )1 of the holder, 
and not imp liable to hi del uilt, ini<>r nduc t m nc 1i eoic W hen the cause 
of deU) ceases to opeiaU presentment must be m ide uiihin a rcU'iOnable 
time 


Whin ftesent 
ment unnecessary. 


76. No piesentuient for pmupiit is necessiai> and 
the instinment i*- dishonoured at the due dite for 
presentment lu an> of the following ca es — 


(u) if the maker, dnwee or acceptor intentionally prevents the 
presentment of the instrument, or. 


* These words and figures were inbeiteQ by S 2 of the Negotiable Ins¬ 
truments (Amendment) Act, 1897 (6 of 1897) 

t Inserted by the Negotiable Instruments (Amendment) Act, No XXV 
of 1920 

t The words " acceptance or payment " were added by S 3 of th» 
Negotiable Instruments (Amendment) Act No. XII of 1921 
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if the instrameiit being payable at hit place of bUMneit, he clotee 
puch place on a businebs day durins the usual basiness 
hours, or, 

if the instrument beiOR payable at some other specified place, 
neither be nor any person authorised to pay it attends ai such 
place duiiOK the usual business hours, or, 
if the in*'tiument not being payable at any specified place, he 
cannot after due s arch be found , 

(6) as against any paity sought to be cliar|..ed lhe^e^M.ll, if he has 
cn^^aged to pay n itwiihstant mg non-pie•kCnimr-oL. 

(c) as against anv party if after maturity, viith knowledge that the 
insUuinent has not been pre«^ented— 
he makes a part-payment on account of the amount due on the 
instrument, 

or promises to pay the amount due thereon in >shole oi in part, 
or otnerMi«>e waives his right to take advantage of any deiault in 
presentment for pay ment, 

{d) as agaimt the diaiver, if the drawer could not suffei damage from 
the want of such presentment. 


77. When a killui exchange accepted payable at a specified bank, has 


LiabtlUy of ban¬ 
ker /or nefihsentiy 
dealing wtt'i bill 
presented Jorpay- 
ment. 


been duly presented iheie for payment and dis- 
lionouied, if the banker so negligently ui improperly 
keeps, deals with oi delivers bdck such bill as to 
cause losv t) the holdei, he must compemate the 
holdei fui such lo s. 



CHAPTER VI. 

OF PAYMr.NT AND INTLRrST 


78 Subject to the i:io\isioas oi ^rctiOD 82 clause (c), payment of 
the amount due on a promissory note, bill of 
To uhofn pa^ exchange or cheque mii^t in order to discharcre 
^he maker or acceptor, be made to the holder of 
the in trument 


7S W hen interest at a specified rate is e\pres<;ly made payable on a 

Intetc t u/fen P*’”*"***'*®*'^ °*’^'** ofexchante inteiest shall be 

rati ipicifiid calculiied at the rite •specified on the amount of the 

principal monev due thereon from the date of the 
instillment until tender or realization of tuch imoiiot or until such date 
after the institutKio of a suit to recover such imount as the Court directs 


Interest u ten ho 
rate speciflud 


80 hen no rate of interest is specified in the instriiment, interest 
on the imont due thereon shall ^notwith tanding any 
agieement relating to interest betvkeen any parties to 
the instrument i * be calculated it the rate of six per 
centum per annum, fiom the date at lahich the same ought to have been 
pud by the party charged until fender or reiliAa'ioa of the amount duo 
thereon or until such date iltei the institution of a suit to recover such 
amount as the Court direrts 


Explanatton—\V\^en the party charge! is the indorser of an instru¬ 
ment dt hino ired by nin payment he is liible to pav interest only from the 
time that he receives notice of the di honour 


81 Any person liable to pay and called upon by the holder thereof 
to pav, the amount due on a pioroissory note bill of 
Dehwrv of i«- exchange or clie^ue is befoie payment entitled to 

^rument on pay haie it shown, and is, on payment entitled to have it 

went o* tnu tnntty - • » ■ 

incase of toss delivered up, to him, or, if the lusti ument is lost or 

cannot be produced, to be indemnified against any 
farther claim thereon against him. 


* These words were substituted for the words "except in cases provided 
for by the Code of Civil Procedure. 8 532 *' by S. 2 of the Negotiable 
Instruments (Interest) Act, 1926 (30 of 1926). 



CHAPTER VII. 

OF DISCHARGE FROM LIABILITY OF NOTES, BILLS AND CHEQUES. 


82. The maker, acceptor, or indorser respectively 

j • ^ negotiable instrument is discharged from liability 

hahtltty- 

thereon— 


(o) to a holder thereof who cancels such acceptor's or indorser’s name 
with intent to discharge him, and to all parties 
by cancMatu>f, : holder ; 


(b) to a holder 
by release ; 


thereof who otherwise discharges such maker, acceptor 
or indorser, and to all parties deriving title under such 
holder after notice of such discharge ; 


(c) to all parties thereto, if the instrument is payable to bearer, or 
has been indorsed in blank, and such maker, acceptor, 
or indorser makes payment in due course of the 

amount due thereon. 


by payment. 


83. If the holder of a bill of exchange allows the drawee more than 
forty-eight* hours, exclusive of public holidays, 
to consider whether he will accept the same, all 
previous parties not consenting to such allowance 
are thereby discharged from liability to such 
holder. 

a cheque is not presented for payment within a 
reasonable time of its issue, and the drawer or person 
on whose account it is drawn had the right, at the time 
when presentment ought to have been made, as 
between himself and the banker, to have the cheque 
paid and suffers actual damage through the delay, he 
is discharged to the extent of such damage, that is to say, to the extent to 
which such drawer or person is a creditor of the banker to a large amount 
than he would haveibeen if such cheque bad been paid. 

(2) In determining|what is a reasonable time, regard shall be had to the 
nature of the instrument, the usage of trade and of bankers, apd the facts of 
the particular case. 

* This word was substituted for the words " twenty-four " by S. 2 of the 
Negotiable Instruments (Amendment) Act, 1921 (12 of 1921). 

t Tfait section was substituted by S. 3 of the Negotiable Instruments 
(Aaendment) Act, 1897 (6 of 1897). 


Discharge by 
allowing drawee 
more than 48 hours 
to accept. 


84. t(l) Where 

When cheque not 
duly presented and 
drawer damaged 
thereby. 
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(3) The holder of the cheque as to which such drawer or person is so 
<liBcharf;ed shall be a creditor, m lieu of such drawer or person, of such 
banker to the extent of such discharge and entitled to recover the amount 
from him 

lllustrationt, 

A draws a cheque foi Ks ] OOU ind when the cheque oui;bt to be 
presented, ha^ funds at the Dank to meet it The bank fails 
before the cheque is pie^ented The drawer is discharged, but 
the holder can prove against tne bank for the amount of the 
cheque 

(b)-A dri vs a cheque at Umbillann aback in ( alcutta The bank 
f Ills bef lie tiic Lhe(]ue could be presented in oidmary course A 
IS not discliar, c I fir he ha not lUtieied actual damage through 
an> del u in p rsenting the cheque 

With iview to provide that (heques ori'^in ill\ drawn to bearer hall not 
lo e ihcir 1 ecicr ch iin ter nitwirhstindinv, an\ endorsement thereon whether 
in full or bl ink an 1 whetlier luh < nd ii sc nu nt purports to restiict or exclude 
fuitliei ncf;otntion or not a lull ic*din„ the following sub section was passed 
by the ( luncil ol snte m the wintei ses im of and will come up before 
the ] 0^,1 lilive \sscnibl> in September 19J^ 

‘ WHw re i cht luc IS origin illv expressed to be payable to bearer, the 
drawee is discharged In pl^nunt in due course to the bearer thereof, 
notwitlistandiDs an> endoisemen! whether in full or in blank arpearmg 
thereon and notwithstanding that an> such endorsement purports to restrict 
or exclude further negotiation 

85 vVhere a cheque payable to order puiports to be indorsed bv or on 

Cheque payable to *^®*^»*^ ^he payee the drawee is discharged by 

order pa> meet in due couise 

85A * Where any draft, that is. an order to pay mone>, drawn by 

^ , . one ofiice of a bank upon another office of the same 

Drafts drawn by . . . ^ , 

one branch of a ^^^k lor a sura of money payable to ordei on demand, 

bank on another purport*^ to be endorsed by or on behalf of the payee, 

payable to order the bank is discharged by payment in due course 

86. If the bolder of a bill of exchange acquiesces in a qualified accept¬ 
ance, or one limited to part of the sum mentioned m the 

Parties not con- bill, oi which substitutes a different place or time of 
o*' ^*’*®*^ drawees are not partners, 

limitedac^ptance, i** not signed byalJ the drawees, all previous parties 
whose consent is not obtained to such acceptance are 
discharged as against the holder and those claiming under him, unless on 
notice given by the holder they assent to such acceptance. 

* Added by S. 2 of the Negotiable Instruments (Amendment) Act 
XXV of 1930. 
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Explanation.^t\n acceptance is qualified— 

{a) where it is cooditional. declariai^ the payment to be dependent oi» 
the happeniPK of ao event therein stated; 

(6) where it undertakes the payment of part only of the sum ordered 
to he paid; 

(c) where no place of payment being specified on the order, it under¬ 
takes the payment at a specified place, and not otherwise or elsewhere; or 
where a place of payment being specified in the order, it undertakes the 
payment at «ome other place and not otherwise or elsewhere , 

{dl where it undertakes the payment at a time other than that at which 
under the older it would be legally due. 


87. Any material alteration of a negotiable instrunent renders the same 


Effect of matorial 
alteration^ 


void as againsi any one who is a party thereto at the 
time of making ^iicli alteration and d >es n it consent 
thereto, unless it was made in order ti carry out the 


common intention of the original parties, and any such akc-raLion, 


Alteration 

indorsee^ 


if made hy an indorsee, di'-charges his indurser 
^ from all liability to him r* resper t of the consideration 
thereof. 


The provisions of this section are subject to those of sections 70. 49. 
86 and 125. 

Acceptor or in^ acceptor or indorser of a negotiable 

dor St r boHnd instrument is bound by his accepiance or indorse- 

notwith.standin0 ment notwithstanding any previous alteration of 
previous alUratton. ,,,, 


Payment oj instrn-^ 
ment on which al¬ 
teration 13 not 
appartnt. 


89 Where a promissory note, lull of exchange 
or cheque has been materially altered but does not 
appear to have been so alteied. 


or where a cheque is presented foi payment which doe<> not at the time 
of presentation appear to be crossed or to have had a crossing which has 
been obliterated, 


payment thereof by a person or banker liable to pay, ^nd paying the 

same according to the apparent tenor thereof at the time of payment and 
otherwise in due course shall discharge such perFon or banker from all 
liability thereon; and such payment shall not be questioned by reason of the 
isetrument having been altered or the cheque crossed 


Extinguishment 
of rights of action 
on hill tn acceptor's 
hands 


90. If a bill of exchange which has been 
negoMated is at or after maturity, held by the acceptor 
in his own rights, all rights of action thereon are 
existinguisbed. 



CHAPTER Vm. 

OF NOTICl or DISHONOUR 


91 \ bill of eicbaofve is said to be di&bonoured by non acceptance when 

^ drawee or one of several drawees not being 

nonlcceptancu ^ Partners mikes i default in acceptance upon being 
dul> le iuired to acwept the bill or where presentment 
is excused and the bill is not accepted 

Where the di iwee i incompetent to contiact, the acceptance is 
quilihed the hill 01 * 1 ) be treited is dishonoured 


9’ \ promi 

/)fs/}OllOfl#' 
tion accejtancc 

pay the anie 


hy 


nr) njte I ill of exdnnqe or cheque is said to be dis 
lionoorfd by ion payment when the miker of the 
note i^reptor of the bill or dra see of the cheque 
makes default in payment upon being dul) lequired to 


nottoc 

gmM 


\ tould hd 


93 When a promissory note bill of L\ehanf,e or the jae i-> dishonoured 
by non acceptinceor non payment the holdei thereof, 
By and to whom some i arty thcieto whc lemains liable thereon 
mubt (^ive notice that the in trument had been so 
dibhonoured all othri parties whom the hdder seek 
to make seveially liable thereon and to some one of eveial partieb whom he 
seeks to make jointly liable tlieiejn 

Nothini, in this section rendtr itnecessiiy to giye notice to the maker 
of the dishonouied pi imib ory note f the drawee or acreptor of the 
dishonoured bill of e&chaoL.e 01 che |ue 


94 


Mode tn which 
notioe may bt f^tven 


Notice of dishonour m\y be gisen In a duly authoiised agent of the 
persjn tn whom it is requited to be giien or where he 
has died to his legal representative, nr where he has 
been declaied an insolvent to his assignee may be 
oral or written may if written be sent by post and may be in any form 
but it must inform the parly to whom it is given either in express terms or 
by reasonable intendment, tb it the instiunient has been dishonoured, and in 
what way and that he will beheld liable thereon; and it must be given 
within a reasonable time after dishonour, at the place of businesb or (in case 
such party has no place o( business) at the residence of the party for whom 
It IS intended 

If the notice is duly directed and sent by post and miscarries suen 
miscarriage does not render the notice invalid 
32 
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95. Any party r^ceivmK notice of diahononr must, in order to render 
Party rec€tvtng any prior party liable to himself, gi\e notice of 
must transmit dishonour, to such party within a reasonable time, 
nottoe of dtshon- unless such party otherwise receives due notice as 
oi#r. provided by section 93 


96, When the instrument is deposited with an agent for presentment, 
the agent is entitled *o the same time to give notice to 
^A^ntiorprsssnt- principal as if he weie the holder giving notice of 

dishonour, and the principal is entitled to a further 
like period to give notice of dishonour 

When Party to When the part> to wuom notice of dishonour 

whomnottee gtvsn is despatched is dead but the party despitihing the 
If dsad notice is ignorant of his death, the notice is sufficient 


When notice of No notice of dishonour is necessary— 

dishonour is un when it is di pensed \\jth b> the pirty 

neosssary, entitled theieto . 


(b) in order to charge the drawer when he has counter minded pay¬ 
ment ; 

(o) when the party charged could n>t suffer damage for want of 
notice . 

(d) when the party entitled to notice cannot after due search be 
found , or the party bound to give notice is, for any other 
reason, unable without any f iult of his own to give it, 

(f) to charge the drawers when the acceptor is also a drawer ; 

(/) in the case of a promissory note which is not negotiable ; 

(^) when the party entitled to notice, knowing the facts, promises 
unconditionally to pay the amount due on the instrument 



CHAPTER IX. 


01 NOTING AND PR0TF8T. 


99 When a proinissor> note or lull of e^chaof;e has been dishonoured 
b> non-arceptancc or non-payment, the holder may 
Noting, cause such dishonour to be noted by a notary public 

upon the insliuroent, or upon n paper attached thcieto or partly upon each. 

Such note must be m\de Mtiim a reasonable time after dibhonour, 
and must specify the date of dishjmui, the ieasoQ:>, if any assi ^ne 1 for such 
dishonour, or, if the insliument his not been expiesslv dishmoiired the 
reason why the holder Ire It t i thshoniurcd, md the notar\ s chart(es. 


When a piomis<or\ njtc or bill of exchaafj[e has been dishonoured 
by n )n- ic< cptance or non payment, the holder may, 
ujthin i rraionable time, cause, such dishonour to be 
noted and certified b\ a notar\ public. Such certificate is called a piotest 


100 . 

Protest. 


When the acceptoi of a bill of exchange has become mb al vent, or hii 
Cl edit lifts been publicly impeached, before the 
Protest/or better maturity of the bill the holder may, ^^lthla a reason- 
Meaunty. time, cause a notary public to demand better 

security of the acceptor, and on Its being refused may, within a reasonable 
time, cause such facts to be noted and certified as aforesaid Such certificate 
18 called a protest for better security 


Cont$nt$ofProt»*t P''®**'* 

contain—* 

( 0 ) either the instrument itself or a literal tran<<cript of the lObtrument 
and everything written or printed thereupon , 

(b) the name of the person for whom and against whom the instrument 
has been protested; 

(e) a statement that payment or acceptance, or better security, as the 
case may be, has been demanded of such person by the notary 
public. the terms of his answer, if any, or a statement that he 
gave no answer or that he could not be found , 

‘(if) when the note or bill has been dishonoured the place and time of 
dishonour, snd, when better security has been refused, the place 
and time of refusal; 
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(«) the subscription of the notary public makinf; the protest. 

(/) in the event of an acceptance for honour or of a payment for honour, 
the name of the person by whom, of the person for whom, and 
the manner in which, such acceptance or payment was offered 
and effected 

[* A notary public may make the demand mentioned in clause (c) of this 
section either in person or by hi& clerk, or where authorised by agieement 
or usage, by registered letter ] 

102 When a promissory note or bill of exihange is lequiied by 
Noitc 4 of protest protested, notice of such protest must 

be given instead of notice of dishonout, in the same 
manner and subject to the same conditions; hat the notire ma\ be given 
by the notary public who makes the protest 


103. All bills of exchange drawn pa>able at some other place than 


Protest for non- 
paytnont after dis¬ 
honour hy non 
aeeeptanee 


the place mentioned .is the residence of the drawee, 
and which are dishonoured non acceptance, may 
without further presentment to the drawee, be ])rotc t- 
ed for non payment in the place specified for payment 


unless paid before or at maturity. 


Protest of foreign 
hills 

drawn. 


104. I oreign bill of exchange mu^t be pro¬ 
tested for dishonour when such protect is requir 
ed by the law of ihe place where they are 


104-A. * [For the purpose of this Act, wlicre a bill or note is required 
to be protested within a specified time or before some 
When nothing further proceeding IS taken, it is sulhcient that the 
been noted foi protest before the expiration 
of the specified time or the taking of the proceed 
ing , and the formal protest may be extended at any time thereafter as of 
the date of the noting] 


* These paragraphs were added by Ss 5 and C of the Negotiable Instru 
ments Act, 1885 (2 of 1885) 



CHAPTER X. 

OF KEASONABLE TIME. 


105 In determmiDR: \\hdt ib reasoodble time for presentment for 

Reasonable time or payment, for giving notice of dishonour 

and foi noting, regard shall be had to the nature of the 
m-itiurnent and the usiidl couisc of dealing Mith lespect to similar instruments* 
and in calculaiini, such time public holidays shall be excluded. 


106 If tlip iioldei ind the pdrty to whom notice of dishonour is 
en carry on business or Ii\e (as the case may be) in 
ditlrrent plates, such notice is gi\eQ within a reason- 
ible time if it is despatched by the next post or on the 
diy ne\t .tiler the d.ty of dishonour 


Hca^onable tnne 
oj Hivifiti noticu oj 
dnhonour 


If the said p Lrtics cai rv on business or live in the same place, such 
notice IS within t rea* mable time if it is despatched in time to reach 
Its destiDcttioo on the du oevt ifter the dav of dishonour 


107 A p irlv receiMUg n itice ot dishonoui, who seeks to enforce his 
light a>ain I i prior paity, Iran mits the notice within 


RiasonabU tune 
for ticinsmiitinii 

each nottCG 


a Tea on ible time if he transmits it within the same 
time nftei leceipt as he would ha^e had to give 
notice if he h id been the holder. 



CHAPTER XL 

OF ACCEPTANCE AND PAYMENT FOR HONOUR 
AND REFERENCE IN CASE OF NEED. 


108, When a bill of exchange has been noted or protested for non- 
acceptance or for better security, any person not being 
' ^ a party already liable thereon may, v/ith the consent of 
the holder by writing on the bill, accept the same for 
the honour of any party thereto.* 


Acceptance 

honour. 


109. A person desiring to accept for honour, must t [by writing on the 
bill under his hand,] declare that he accepts under 
protest the protested bill fur the honour of the drawer, 
or of a particular indorser whom he names, or 
generally for honour.! 


How acceptance 
for honour must he 
made. 


Acceptance not 
specify in gfor 
whose honour it is 
made. 


110. Where the acceptance does not express for 
whose honour it is made, it shall be deemed to be 
made for the honour of the drawer. 


Ill, An acceptor for honour binds him.self to all parties subsequent to 
the party for whose honour he accepts to pay the 
Liability of amount of the bill if the drawee do not; and such party 
honour ^ ° ^ parlies are liable in their respective 

capacities to compensate the acceptor for honour lor 
all loss or damage sustained by him in consequence of such acceptance. 


But an acceptor for honour is not liable to the holder of the bill unleaa 
it is presented or (in case the address given by such acceptor of the bill is a 
place other than the place where the bill is made payable), forwarded for 
presentment, not later than the day next after the day of its maturity. 


When acceptor 
for honour may he 
charged. 


112. An acceptor for honour cannot be charged 
unless the bill has at its maturity been presented 
to the drawee for payment and has been dishonoured 
by him, and noted or presented for such dishonour. 


* Portion repealed by S- 7 of the Negotiable Instruments Act, 1885 
(2 of 1885) has been omitted. 

t These words were substituted for the words "in the presence of a notary 
public subscribe the bill with his own hand and "by B. 8 of the Negotiable 
Instruments Act, 1885 (2 of 1885). 

t Portion repealed by S. 8 of the Negotiable Instruments Act, 1885 (2 of 
1885) has been omitted. 
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113 When a bill of exchange has been noted or protested for non- 
Pan nt for P««on may pay the same for the honour 

honour of any party liable to pay the same, provided that the 

person so paying oi *[his agent in that behalf] has 
previously declared before a notary public the party for whose honour he 
pays, and that such declaration has been recorded by such notary public. 


114 Any person so paying is entitled to all rights, in respect of the 
bill, of the holder at the time of such payment, and 
fof ^honour recover from the party for whose honour he pays, 

^ all sums so paid, Mith interest thereon and with all 

expenses propeilv incuned in mxking such payment 


115. Where a drawee in rase of need is named in a 
Drawee tn cast of bill of exchange, or in any indorsement thereon, the 
bill IS not dishonoured until it has been dishonoured 

by such (1 a er 

Acceptanu and .., * , 

paymunt aiiUout ^ drawee in case of need may accept and 

ProUst^ pay the bill of exchange without previous protest 


* These words were inserted by S 9 of the Negotiable Instruments Act 
1885 (2 of 1885). 



CHAPTER XII. 

or COMPENSATION. 


117. 

RuUs as 
psnsatton. 


The compensatioD payable la ca>^c o£ dishonour of a promissory 
note, bill of exchange or cheque b\ any party liable 
to the holder or any endnitee shall* be determined 
by the follo^^ing rules 


to corn 


{a) the holder IS entitled to the amount due upon the in^rument, 
togetner v^ith the expenses properly incurred in presenting, 
noting and protesting it; 

(&) when the person charged re^ide^ at a place rlilferent from that at 
vibich the instrument was pav.ible, the holdei !•> entitled to 
receive such dUm at the cuiient rale nf exchiuige between the 
two places; 

{c) an indOiSer who being liable, has paid the amount due on the 
same, is entitled to the amount so paid witii interest at six per 
cent pei annum from the date of payment until tender or realisa¬ 
tion thereof, together with all expen'^es can cd by the disbonout 
and payment, 

idl when the person charged and «‘Uch indorser le'^ide at diflerent 
places, the indorser is entitled 1 1 receive •‘Uch sum at the 
current rate of exchange between the 1 wo placeN , 

(e) the party entitled to compensation may draw a bill upjn the party 
liable to comnensate him, payable at sight or on demand, for the 
amount due to him, together with all expenses proper!v incurred 
by him. Such bill must be accompanied b\ the instrument 
dishonoured and the protest thereof (if any) If such bill is 
dishonoured the {larty dishonouring the same is liable to make 
compensation thereof id the same manner as in the case of the 
original bill 


* The words and brackets " (except in cases provided for by the Code of 
Civil Procedure, S. 532,)" have been omitted by S. 3 of tbe Negotiable 
Instraments (Interest) Act of 1926 (30 of 1926). 



Lll VPTER XIII 

bl LCIAL KULLS 01 EVIDI NCl 


PresumpUonb as 
io ne^oitabli tn 
strufnants 


118 Until the contrirv is pr iveil, the follouing 
presuiiif tuna shall be unde — 


(<?) that even negntiible in tiument was mide oi dn\.\n for consideia" 

or conoid raUon '“-‘'“““nt 

when it has bf^cn iccepted indor'-ed* 

ne^,nii Jted or ti n^fened, w is iictiitecl indoised nep.otialed or 
Ir'insftrred to on^.idention 

iistoduii. nei,ilnble lO'-tru 

Hunt bLinOr, ^ i'lit- \ is mide ordiawn 

on such date, 

(o) thu t\ti\ iccepud mil of e\dnD i \ \ \rcppUd within a 
to iinu Jor reason ihh tmu ^ i its dale ana before 
itccojtiinco its nutunt> 


ijf to iimu of (Ji tint e 11 \ t ansfti of a net^otr 

in trument wi nnue before its 

matuntv 


ft) tint the indoibeinenli! 
as to ofd(,r for 
indorsLmtnt 


apieiun^ iil'in i nc^itnblt instrument 
weic made in tlu uider in which they 
ippeii theiton 


as io stamp 


if] Ih It a lost promissory note, bill 
of exchanf^e or chtijue \ is duly '•tamped , 


(/;) that the hilder of i nc^olnblt instiument is a holdei in doe 
that fioldins a course lioiidei that wliere the instru 

holdi^r due ment has been ohtlined from its lawful 

owner oi from an\ person in lawful 
lusiody theieof, by means of an offence or friud, or has been 
obtained from the maker or acceptor tliereof b> me ins of an 
olftoce or fraud, or (or unlawful con ideration, the burden of 
piovinj? that the holdei is a bolder in due course lies upon him 


119. In a suit upon an instrument which has been dishonoured, the 
' Presumpiton on Coutt shall, on pioof of the protest, presume the fact 
ptOQf of protest Qf dishonour, unless and until such fact is disproved 
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120 No makei of a promissory note, and no drawer of a bill of ex- 
Estoppel against cbaoj^e or cheque, and no acceptor of a bill of exchaOKO 

onginai validity for the honour of the drawer, shall, in a suit thereon 
o/ iHstruiftant by a holder in due course, be permitted to deny the 

validity of *'ie instrument as originally made or drawn. 

121 No raiker of a promissory note and no acceptor of a bill of 

Estoppi I exchange (payable to order)* shall lo a suit thereon by 

denying mJiiLtt, i holder in due course, be permitted to deny the 

ofthcfa^..-' to it payees capacity at the date of the note or bill, to 

indoise the same 

„ ^ , . 122 No indorser of a negotiable instrument 

Estobpil akiins* , , , i. , t 

dunmng signatnra 'ball in a suit thereon by a fubsequent holder, be 

or ca^a^t* t of b^ir ^ peimitted to den\ the Hgnatuie ot capacitv to con- 

^^0 tiact of anv prior pirty to the instrument 


‘Ine^e words were substitutid for the words "payable to, or to the 
order of, a specified person" by S. 5 of the Negotiable Instrnments 
(Amendment) Act. 1919 18 of 1919). 



C11A}>TEH XIV. 

Oi* CROSSI D CIirQUES 


123 Where a cheque beais across iIs face an addition of the words 
Cheques troi^sid " rom^any or any abbreviation theieof, bet- 
gentralhi ^^en two parallel transxerse lines, or of two parallel 

^ trans\erse lines impl>, either vkitb or without the 

words not ncpntiible , that addition shall be deemed a crossing* and the 
che()ue shaU be ileemeti lo be cros td f euerally 


124 \Miere a cheque bcar*^ acios a face an addition of the name 
ChequBS crossed abankei, either ^\lth or without the woids " not 
specially nepotuble , that addition »-hill be deemed a crosbing 

and the cheque hall be deemed to be crossed speci- 
a'ly and to be crossed to that banker 


Cro&sini, uiUr Wbeie a cheque in iincro*^sed. the holder 

15^110 may cioss it .^cncrilh or spccully 

Whete a cheque is cro<>')ed ^'encialh the hoJdci m.i> cioss it specially. 

Where a cheque is crossed '^peci Uly, the bauker to whom it is 
cios''ed may again cioss it specially to anothci banker, his a^ent, for 
collection 


Payment of 
cheques crossed 
gent, rally 


126 Where a cheque is ciossed generally, 
the banker on whom it i drawn iliall not pay it 
otherwise than to a bankei 


Payment of 
Qheques crossed 
specially 

agent for collection. 


Where a cheque i*« cios«-ed specially, the banker 
on whom it is di iwn shall not pay it otherwise 
than to the banker to whom it is crossed, or his 


Payment of 
cheques crossed 
speoiallq more 
than once. 


127 W^heie a cheque is crossed specially to 
more than one banker, except when crossed to an 
agent foi the puipose of collection, the banker on 
whom it IS diawn shall refuse paymeut thereof 


128 Where the banket on whom a crossed cheque is drawn has 
paid the same in due cuuise, the b'inker paying the 

cou^j^of^ crossed case such cheque has come to 

cheques hands of the payee) the drawer theieof, shall 

respectively be entitled lo the samexigbts, and be 
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placed IQ the same position in all respects, as they would respectively be 
-entitled to, and placed in, if the amount of the cheque had been paid to and 
received by the true owner, thereof. 


129. Any banker paying a cheque crossed generally oiher>Mse than 

to a banket, or a cheque crossed specially otherwise 
crossed cheques than to the l>.mLer to whom the same is crossed, or his 

of due course, a^ent for collection, being a banker shall be liable to 

the true ounerof the cheque for any loss be may 
sQstain owing to the cheque haMn^, been so paid 

130. A person taking a cheque cios^^ed generally or specjall\ bt irinp in 

eithtr case the \%ortls “ not negotiable ' shall not have, 
*'nol^n^gottable^'^ capable of giving, a better title to the 

cliecine than tha^ \vhir h the person fiom whom he took 

It bad 


131 A banker who has, in good f nth an I without negligence, received 
Nondtabthiy of piivnient foi a cu-.toriei of a cheque ciossed geneiallv 

banker ncetitng or c^pecialiv t> hinisolf shili not, in ci'-e the title 

payment of cheque chejue oroves lefcctive incui .m\ liability 

to the true owner ot the che pie bv rei-ion jnis of having, reenved 
such pavnient 

■ JJxplanatton . — A bankei receive-* pavnient ot a crossed chc [ue for a 
customer vvithiu the meaning of tin serti m notwith tanding that he ciedits 
his customer s account with the an o int q the cheque before receiving pay¬ 
ment thereof 


* This was added by S. 2 of the Negotiable Instruments (Ameodmeot) 
Act, 192:2 (18 of 1922). 



CH\PTi:il w 


OF BII IS IN SI rs 


13J Bills of excban{,e aii\ be dravin in pirts earh part being 
Sbto/bills numbered and Dotainin^ a provision that il 

(•hall continue payable ool> bo long as the others 
remiin unp'tid Ml the parts tu,^ether male a set but the whole set 

cooblitutes onl\ one bill and i cxtinr ui hed when one of the parts if a 
tparate bill would be cxtmhUi hcd 


/ When a jerson luepts or indorses diffetent parts of the 

bill in f i\niir of different i erson he and the sub eiiuent indoisers of each 
part ire h ible on such part is if it weie i sepa^'aie bill 


133 \ Letween holders m lue course :)f diflerent part of <he same 

Holder oj Jvtsf h® ''ho li'-st irjQired title t his part is entitled 

acquirol patts %,n to the o*hci pait ind the money ref resented by 
Mled to all jh< bill 



CHAPTER XVI. 

OF INTERNATIONAL LAW. 


134. In the absence ol a contract to the contrary, the liability of the 

maker or drawer of a {oreiftn promissory note, bill of 
JiVihW/fJ o/^wlokr* exchange, or chetiue is regulated in all essential 

acceptor or tndor- matters by the law of the place where he made the 

ser of foreign ins- instrument, and the respective liabilities of the accep- 

truments mdorser by law of the place where the 

instrument is made payable. 

135. Where a promissory note, bill of exchange or cheque i^t made 

[jtw of place of payable in a different place from that in which it is 

payment governs made or indorsed, the law of the place where it is 

dishonour made pa>ab1e determines what constitutes dishonour 

and what notice of dishonour is sufhcient 

136. If a negotiable instrument ib made, drawn, accepted or indorsed 

. out of British India, but in accordance with the law 
British India the circumstances that any agree- 
India, but tn ae- meat evidenced by such instrument is invalid accor- 
eordanec wtth its ding to the law of the country wherein it was entered 
into does not invalidate any subaeqnent acceptance or 
indorsement made therein in British India 

137. The law of any foreign country regarding promissory notes, 

bills of exchange and cheques shall be presumed 

PreeumpHon as same as that of British India, unless and 

io foreign law, 



GHAPTEE XVIL* 


NOTARIES PUBLIC 

138 The Local Go\eiDmeat 1 ma>, fiom time to time by notificition in 
the official Gazette appoint any person, b> name or 
n^a^s virtue oi bis office, to be a notar> public under 
this Act and to exercise bis lunctions as such within 
an> local area and may, l> like notification remoxe from office an> notary 
public appointed under this Act 

13Q The (jiivernoi-CeQcral in Council may from time to time by 
Powers to malo ° tibc ition in the offici d Ca/ette make rules con^stent 

rules for notaries .vith tnii \ct foi the ^ uuKince ol and control oi notari- 

publio (s public *ippoiatc.d under this Act and by kuch 

rules, (amonj, other nnttei ) hx tlu fee pi>ible to *u(h notaries 


* (chapter XVII was inserted by S 10 of the Negotiable Instruments 
Act, 1883 (2 of 1883). 

t These words were substituted for the words " Governor Geniral in 
Council" by Schedule, Fart I, of the Decentralization Act. 1914 (4 of 1914), 
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PAET II. 


Clo^i^iq jmces of Imlian Bu 2 >ee Serufthes on the 
ird March, l9Sff were as under :— 




Appioximute Yield 

N *11110 

Price 







IncludiD 
Kedempti n 

Excluding 

Redemption 

C.o\( I nun nt Stdiiiiies 




TcrahU loans 




3 5', tis»)b)7' 

7()i.' 

v« • 

4 23 

/o (lost l'll» I 

82i 

■ • * 

4 23 

4 % Convu liOiii ( l^>31 3G) 

JOIS 

1 65 

3 95 

4 % Ix)iu I'ttl J7) 

1015 

3 63 

3 94 

4 % Now 1 0 vu 

H'Oi^ 


3 91 

4 % Lovii llUO'i (-(») 

‘•JA 

4 31 

4 24 

4l %Uoiul'.(l')Jj) I 

IUIh 

3 21 

4 42 

4j % Ijodu )"> ()0; 

lOJ 

4 2‘) 

4 37 

5 ?o Loiti (1 )2I 17' 

uto: 1 

1 **' 

4 97 

5 %lloiuh (I'M)! 

lOOa 1 

1 3 17 

1 4 8] 

5 %Lom(l')nur 

100 I 

1 410 

1 4 76 

0 % Loim (l‘tlO 13)'’ ... 1 

105^ 

1 4 16 

1 174 

Oi % IjOd,u lOJ* 

lOBi 

4 11 

4 15 

6 % Loiu (lilH 361'*’ . * 

101A 

,, 

5 9] 

6i %Tr<'vsiii\ I’iodiIb flOJSl 

lOBl 

3 75 

6 10 

0 % 1' I* lloiiiU (iy4i> 

ior»i 1 

t3S 

4 74 

Tat J lee Loan', 

j 



5 % Ijoan fl'J45 301* 

mi 


4'50 

O % JlondB (1933) 

loiA 

3 8G j 

4 92 


Yield calculated at the shorteyi date for Bedemption 


83 




APPENDIX D: 


ANALYSIS OF DEPOSITORS* \CrOUNTS 

The analysis of a depositor's account is the process cf (Irteimminp the 
pro6t or loss on the account and i& governed by the usu d principles of cost 
accounting. In the application of those principles it is f^und that four 
general factors are to be coosirlerecl. 

1. The amount of the depositor's balance thu fin be loaned or 
invested. 

2 The amount of income tint such a bahincc vnen hum 1 produces at 
the average net rate on loim and in^estnent 

1 The amount^ of all d sbui ement and other revenue (j<iectly trace¬ 
able to the account, ana 

4 The amount of the bank' general txpenu vvjjicii should be 
equitably apportioned tn the account 

D1 ILKMl’^INC, fiKOSb PKDl IJ OK I Os. , ciiliin imoant 
of preparatoT> wo k j neie ar> in older to «ipi Iv * .lOi Jins work 
will include hn hng the net \ield on m^ne^ huned ll e t ii ni tessarv to 
collect Items, average leservc maintained etc etc 

By the use of those figuies in connection wjtli tho^e o, a ^nen ircount, 
it will be possible to dclcrnnue iiie ^lo proht oi los in a few Timutes. 
a result that in mans cn es will be conudereci i iltiuient v rt liable gauge of 
the value nf the account 

DbTI KMINI sG Nr r T'KOJ n ('K LObS If it is ru sued t > isceitain 
the net profit or losi, a portion of the gcneial (xpen-.c-^ must be included 
This also, will require some jiiepaiatory work ithe method i briefly 
described ID pages 38i ami 381) which, hovvei er. ordinanlv need be done 
only once during tiu year 

A greater pail of the effort to offei a workable jdan has oeeo devoted to 
the disposition of item 4 As an'> apportionment a exict as theoiy demands 
might prove too expensive foi a smaller bank to operate, the method is 
considerably abridged and averace>- have been adopted throughout 

* This IS an exact reproductioD of the ^hoii method of the ' Analysis of 
Depositors' Accounts," published b> the Pedeiiil Keherve Bank of New 
York 
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The figures employed are hypothetical, mteaded only to illustrate the 
method and, therefore, should not be uf^ed for comparison with actual 
results. 

THE METHOD OF ANALYSIS ADOPTED herein is divided into two 
parts; first, example forms A and H, antly^mg and assembling the informa¬ 
tion concerning an account, followed by note>> of explanation to be found on 
pages 382 and 383, and seond, tables 1 an J 2 with accompanying rules 
indicating the distribution of overhead oi geoe'-al expenses. 
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BANKING LAW AND FRAOTICE IN INDIA. 


Form A. 

ANALYSIS OF ACCOUNT 


_ _ Septomhgr_J*m 

Name o£ Depositor Period of Analysis 


Date 

DAII Y BaI ANCEb 

Amounts in Tkansii. 

IIAN(.E. 

Dr. 

Cr. 

1 day. 

2 days 

4 days. 

8davb 

Paid 

Received, 

1 


91,900 





8 25 

8 50 

2 


2,000 

91,200 






3 


S.OIO 

1,800 






4 


3.765 


9 I.9UI 

1 

ianni 



5 


3.765 







6 


1,800 

500 



50 



7 

8 300 




80 




8 


1.000 



270 




9 


4,9C0 







10 


2,200 




500 



11 


3,000 



400 


1 


12 


1 d.OOO 







13 


4.500 



150 




14 

200 





270 


30 

15 


2.700 







16 


3,500 





1 


17 


3,900 



70 


1 


18 


4,200 




180 

2 50 1 

3.50 

19 


4,200 







20 

1 

1 

2.100 



200 




21 

1 

5,700 




400 



22 


4,500 







23 

500 








24 


4,360 



mMm 




25 


2,300 


■■♦Mil 

200 




26 


2.300 







27 

1 

2,800 







28 

1 

1 

1,500 







29 


2.400 







80 


2,200 



1 




31 





1 




Totals 

9 1,000* 

983,500 

8 11.500 

7.900 

83,3OO|8l.5O0|l 

12 75 id) 

9 4 80 (•) 


(a) One day's interest (b) Average 9 2.750 
on overdraft say per day in a 30- 

17c. day month. 


$ 11,500 for 1 day $ 11,500 
7,900 for 2 da>s 15,800 

3,300 for 4 days 13.200 

1,500 for 8 days 12,000 


Supposedly unavoidable debits used 
for illustration in analysis. 


(Divide by 30) » 52,500 
(c) Average per day 1,750 
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SUMMARY OF ANALYSIS. 


Form B. 


JOHN DOE 


Name of Depositor. 


1 . 

2 . 

3 . 

4. 


INCOME EARNING BALANCE. 
Average daily balance ( {b )—Form A) 

Less —Average in transit ( (c)—Form A) 

Net Cash daily balance 
Less —Reserve, 

In Vault ... ... ( 4 %) f 40 

With Federal Reserve Bank. ( 8 %) 80 

With reserve agents ... ( 0 %) 0_ 


S eptember t 1915. 
Period of Analysis. 


8 2.750 
1,750 
$ 1.000 


120 


INCOME EaKNING REMAINDER ... (88%) 8 880 


GROSS PROFIT OR LOSS. 

Expense 

i 

1 Income. 

Income earning remainder employed as follows ; 

With reserve agents ... ( 0 %) at 0 % 


! 

1 

1 

With other banks ... ( 3 %) at 2 % 

i 

i -05 

Loaned and invested... (85 %) at 4.76.3% 

Exchange . 

1 

1 

; 3.37 

! 

Received on items ( (<t) — Form A) 

I’aid for collection ( (t/)—Form A) 

2.75 

4.90 

1 

iNTiciiEsr : 

Received on overdrafts 

{ (a)- h onri A) ... ... 8 1.000 at 6 % 

Paid on average balance 


.17 

( (6)— Form A) ... ... » 2,750 at 2 % 

MliiCIiLI.ANEOUS : 

4.52 



7.27 

7.89 

Loss 

.62 



_7.89 

7.89 

NliT PROFIT OK LOSS. | 



A'' i 

Gross profit or Io.ss brought down 


.62 

Overhead cost : 


Charge for 



Activity ... IfiSJ items at .0233 each 

3.80 


Charge for Si-?E— cash 



balance ... 8 1.000 at 2.05 per annum 

.17 i 


Charge for Numih:k ... at 4.08 per annum 

_:31 1 



4.8] 


Lossv 


3.69 


4.31 

4.31 


8 . 


g. 

10 . 

11 . 


nerais in neavy-iacea i] 
on pages 518 and 519. 







518 BANKING LAW AND PRACTICE IN INDIA. 

NOTES EXPLAINING HOW FORMS A AND B ARE 
USED IN PRACTICE. 

The first point to be ascertained is what portion of the account is 
available to the Hank for loaninf|[ purposes. This entails the deduction of 
the items in transit and the Reserve percentaf>e from the Balance carried on 
the account. The analysis provides for a period of one month and arrives at 
the balance available for loaning; purposes as follows: 

INCOME EARNING BAt ANCE. 

(1) Average daily balance for month This is taken from the figures 
which represent leduer balances shown on I'orm A. 

(2) Amount in Transit All item*^ recHi^ed for deposit nre lifted dnily 
accordiUK to the numbei of dav*^ requited to toilet t them and dt the end 
of the month the totaU are multiplied b\ the le-^pective number of clays, 
and the resulting' total fi/ure diMtled b^ the niimbei ot da^siiilhe 
month. This wlW /ue the nveta^r Amniint in Tfansit dadv. 

(3) Net Average Daily Balance The difleienie between the two above 
amounts will be Vet Average daily balance. This is the true or ca'^b 
balance. 

(4) Reserve : The portions of the Net l^alance cfirned as Re-.cr\e (on which 
DO intere>t is rcccited) are next ascertained iiid set out as a deduction. 

GROSS PR OUT (m U>3i, 

(5) Excess Reserve* The percentage of total deposits bometimes known as 
Secondary Reserve), earned wild cunespondcnls lor \niinu*- reai-on>, 
is then taken into consideration. J he same per(entrU’,o of the Net 
Balance of the Depo.itor’>^ account is also tal on, r.nd dedurted from the 
Net Daily lialaocc of the account Any interest rccencd on such 
Excess Reserve t taken into account in the Income udunin on the 
Summary. 

The remainder of the Net Balance is the balance available to the Bank 
for loaning purpose*-, on which is figured (foi one month) intere'>t at the 
average net r.Me received on loans for the current period, Dnd the result 
extended into the " income " column. 


(6) Interest on balance available for loaning purposes In this example 
the total interest on 9 1,220,000, loaned or invested, by the bank is 
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assumed to be $7J.200, DeductiOf; the expenses against this, estimated 
at 915 086 (see Table T paf;e 521) a net asera^e earning rate of 4 763% 
per annum on loins is reached. 

(7) Exchange 1 xchanf;e received from customeis, and exchange paid on 
items received from them are listed daily in the columns provided for 
that puipo e on horm A ind the totals of these columns carried into 
the bumma-v (I orm B) 

(8) Interesl The actuU amount of interest paid to the customers or the 
actual amount collected from custimers in overlrift balances is next 
bioii^ht loio the 

The 1 ) L Item if 1 ico nc and I \peii e lo^etlie- ^\ith any miscellineous 
rtveniu oi es ci m cunnecluo with tlie \ irticular ucount such as pecial 
chec’ boil n e 1 ji il 1 t > the cuM nitr siieiblt exchaot e received 
from )iJT 11 iiini tc nun at a i i iht ir 11 wil li'c the c'ross profit 
orlosof h iLLOiul 


vl 1 PivOl ir (U I ( SS 


I •) df tt nil I V r t p ii t 5 I jss t he ^en» i il e j en » s of l Ik banl h ic e 
till to he L.)a It c 1 in I llu pi ipirtion ihertj' npiicible to cus iriers 
icounts c t j 1 nl iieal utt the inoii laoiiit 


1 1 1 * r poitim ihc CXI me 3f tne 1 ini aic first divided 

amcm tl f c c m oi lubiic s uinc 1 the 1 iiI (sec example, 
fabit I 1 


J1 t n I \ cn in 1 lonnl v 1 in it 


Dcpnsitois Checking Accounts lit e ue ch^r^t 1 iih ill expensej 
iDcidcniilii i in 1 n haudlm 11 jsi ir a count and lool in^ ifter 
the I ink Li t 1 hi (xiinst m tn il t; llu in\eblin{ of tbe 
depo it IT r nivumi ndci t lie next eil tnitif 


Capital, bill plus Undivided Pio^tb md Loans I he c xri charged 
with ill cx en ( luci nlil ti rr dm 1 ns in 1 n c incnl mil the 
can^im, jii 1 tit ireiil liiisme s ol the 1 ml in aicitd l)\ speiiil 
div isinn 

Savin^b and Ceicificates Ilie c aie rliii,.rd iviti ill e penses 
inn len* It oM mm ind lookini. ifrcr the e account The expense of 
mvestm thi f m I is i j ne In t i| ital and Surplus diMSion 

Other Divisions 1 hi se include currenev foreign exchange brokerage, 
credit depattraent tru t dtparlment, etc In the example gnen detiilshaie 
not been cirried out but the expense sinipl> hTOu^cd loisethei under 
** Other Dnision^. 
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In Table I. page 521, the distribution of expenses among these divisions 
is given with explanations following. 

II- The expenses applicable to depositors’ accounts having thus been 
obtained, they have still to be apportioned among the individiul deposi¬ 
tors. 

They must be divided accoulmg to: 

1. Activity of Accounts. 

2. Sue of Accounts. 

3. Number of Accounts 

This further sub division is shown in Table 11. 

The result of the method of asceita ning the profit or lo ^ nn an indi¬ 
vidual account can now be arrived 'll 

Tables 1 and II have shown howto aitive al espenses ipphcable to 
depositors' accoaDl*^ and also howto •>ui>dividc tin lotJ .iLiordin^* to 
activity, ^ize and number of accounts. In the evam,)le i u>i the figures 
are as follows 

1 Activity .. ... '“.Swi 00 

2 Sue ... ... ... ... 

3, Number ... ... ... ... 4,7*>...00 

Total 1 xpen'^e of Depo'-itoi^ Accounts . * lj,t ‘CiOO 

These expen'-es are now appoitioned to the jui p d nl « ej ositor as 
lollow^ : 

(9) Activity . This expense distributed to the md v ciu d accounts 
according totiie number of'terns handled in eaci i''c miit whether 
debits or credits In the example given the t U il nuriibe*^ of items 
handled by the Lank in the'Near was 380,’18’^ I he t nti-e activity 

expense of the bank was 8,891.00 making the ro ' 1 per item. 

There were 161 item*- in this particular depnsiturs account, mal ing 
the proportionate chan e foi activity expense against tins account 
9 3,80 for the month. 

iMOTt : A more acr urate method would Mib-divide tin items into 
classes, suoh as : Home, Town, ('ountry, Clearing Hou^e, etc, and obtain 
the cost of each 1 or obvious reason*- uch detail is omitted in nn abridged 
method. 

(101 Size: This expense is apportioned to the accounts acr ording to the 
emount of balance carried. Assuming in this example that the 
deposits of the bank are one million dollars and the ” bi/e ' dis¬ 
tribution 0 2.053, it will be seen that the apportionment will be a 
the rate of 0 2.05 per 9 1,000 per year, or 9.17 fox one month. 
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(11) Number This expense js di\ided equally ovei the number of accounts 
irrespective of activity or i/e In the example gi en there are 1165 
depositor* The totil expenses are 7 ^2 CO msking a charge of $4 08 
per innum or 34 cent*' per nonth against each depositoi 

These B^^ures complete the anilvsib a ich ^hovt^s that the bank i sus 
taming a lo^s at the latc of 51 69 a month or 544 28 i ^eir on »hi*‘ depo»itor s 
account 

1 he n ilvbis brio^*' out the lo^ min^ facts 

J Thu line ollecteil items are bein^, crediteil a c sh makin the 
ipparcnt bilance ol tlie 'iiccunt n oie than 1 ice the ical 
b il nice 

2 111 tinuio ti ncini, I aid sn bii I unc llei ted item 

li i t]( 1 ml is me iirin^ ccnsideiibl expense clue to the 
u t i t\ 1 ihe iccouiiL ind a les e u i int c i c i it i/e and 
it luitj nrc the tonl niim'€i 111 siLjunl 

I \T>LI 1 

1} *vUih ' o« c M \iin o Accoti/j/ij, to s i/ hu inc? 



Dt o t r 

1 XI tn e rt int 

1 1 cil inp. 


A 1 in 

ODuc S i1 u 

N no 

Lmiloyce -i'll i 


Kent 

t ^ 0 

i ixes 


Stitimei ml 


1 nntini ttc 

1 I OvJC 

( ;thf i Jpi lie 


I cl< I hm^ 'ina 1 c < 


k*" h 

1 

1 1 ti e 

4 7 

1 ifciit xnd lit It 

•JO 

insuT mce 

*^0 

lurtt^ Honii* 

5 

Ih pMciiti in (( I 


m inu n mie) 

^b8 

PidDebt -ind 


bpeci il loss 


Mi&celUneou 

1 

Totaj-s j 

1 515 6 h 1 


( il'i 1 

IIT 1 1 

ri 1 

1 n ^ i led 

1 

S IV >1 

IL 1 C t 

' t r I 

1 1 

1 US 

j Totals 

f r 111 

tlhi Uls 

1 1 


n f n . 


ie 


*0 6 0 



0 11 000 

C lO 

i 


0 500 

J J 

1 LCO 

1 IOC 

-^00 

01 u 

0 

U 

1 

1 '■ 

1 5 000 

1 500 

i. 

4 

- 

'00 

SI 

K 

4. 

500 

10-4 

5 



5( 

) 

4C 

^00 

100 

r 

5 

400 

jU 


r 

I?-? 

i5r 

1 

J ^ 

n« 

J 000 

500 


1 

o 

o 

1 


— 

— — 

086 [ 

isg 

*2 1 <3 1 

535 500 
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RULtS 1 OR DISTRIBUTION ACCORDING TO 
DIVISIONS 01 BUbINLSS. 

Offioera Salaries : The division of this expense depends on the 
ini/ation of eich particular bank. The f^eneral lule to be followed is 
th it the I licers alarie should be applied to eicli branch of the business 
arcoidin tj their \cilue to til'll brinch Thi«« is to some extent arbitrirv, 
but if e I iitibi\ esiimated will be suibciently accurate 

Employees Salaries These ^-liould be apportioned accordm,^ to the 
brsneh oi brinrhc n which (iiiploicd The dm ion hould be mule on a 
time basi and presents no diliicult 


Rent Light and Heat This is hvide 1 iiim the dmsion icc rdinpi 
to the sp ice occupied Sime not chir^eiblc direct to mv Im i in uh is 
lobb> hould be apportioned rateibl> imon dm uu iiordn 1) Mie 
spve the\ occup> 

Taxes The i ire ch ir el to tht dmsi »n to wl i h they 'ipp ' c H 
Gener il fixes ind Imnme Tiv tj i ipitil'inc surplu ind I nn I ixes 
on bin^ buildiIf, accor lin^ to the rulc'-* f i the tliM ion if rent In the 
example ^i\ en the b ml doe nit own tn bink b Hiding ml tltitf rtpiy* 
no Li\c on rei^l e t ite 

Stationery and Printing etc Tclrphoic and Telcjpraph Postage 
Other Supplies T'e^c cx) r ii t *■ iiid led i < ^ ircordin to the ictuil 
ariount con ume 1 hy e icli dm in U is n it nic( iry to ma c any 
elaborate inaly is befire hii hn * cn ivei tl e dilkrcn* im i n oi the 
banl Iniiine s, acarclul su \ty ol the i oi) done in e cl v ill eual 1 i fiii 
approximation lO be ria Ic with cn little 1 >ss c 1 time 

Insurance Surety Bonds 4 there ire different cl is’^e of insui ince 
they ire treitcd accord n^ly Prenii ini fo-Bur iin m urinrcnni urety 
bonds houid be d iidi 1 »icloi hn to the dmsun-* ol tl e banl bii mess 
t u t le I roportion le to the in iiiancf- of there i tm in v lult will be 
applicable to Denjsitors died aer iiint ind to Saiinf'i ircount and 
the msiiMDce ol sec unties to ( i| il 1 1 and surplus I iie in uranre ^ ould he 
diM led m the amc \ roportionb is Kent 

Depreciation (or Maintenance) This is divided iccordinf, to 
its niture If the bank own« it^ budding, the maintenance and depre 
ciation would he apportionea to the divisions aicoidini; to the 
rules laid down for Rent as would depieciation of f^eneral fixtures 
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Depreciation of furniture or fixtures of a particular division would be 
charged accordingly 

Bad Debta and Special LosBea These are charged to Capital Surpluv 
and Loaa« as a geneni rule 


lABlil 11 

rXIfNSE 01 1)110 ITORS ChI CKINr ACCOUNTS (l J 011 1 A1 J 1 1) 
IhstntmUil Accordtnfl to Acitfify, Stzi ami Nvmhir 


1 \ tn e Account 

1 Atti ii\ ' 

hire 

\umbci 

lot ll 

Dflicei •'thiKs 

100 

100 

100 

100 

1 mp)o>ei S lire 

2(00 

8St 

1 7i4 

■) 200 

Pent 

. 18H 


1 062 

4 *50 

Tixe 





btalnneiv m f nn^in etc 

066 


) )4 

J UOO 

Othri sujipl e 



1 1 

3M 

1 tki 1 one II 1 I tie npli 

n 


111 

»n 

lo ID p 



101 

417 

1 IlIiI lU 1 llPTt 

1.8 


1 

170 

iDbUrTHCt 

.6 

■>2 

1- 

50 

Surelv Pon 


"5 


/5 

Deprfciitnn pi i iinten nre^ 

4'’6 

1 

11. 

568 


Bad Debts vn I Spti nl 1 osse 
Misrelhneous 

ri2 053 I H.73 $15 696 


I OTAl 
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BANKING LAW AND PRACTICE IN INDIA. 


RUI1 S FOR DIVISION Of D1 POSITORS CHL( KING 
ACLOUNrS 1 \PDNSLS AC( ORDING TO ACTIVITY, 

SI/1 AND NUMIiFK OE ACCOUNTS, 

OflicePB Salaries ihis expeosp t* divisible amon|>, all of the above 
headin{,s. No cxiu basis foi division is possible nhich will applv to all 
banks The proportion should bt judged by the character ol the business 
and the number ifoilicers In this c'l'^e equal parts have been assumed, 
to avoid lon^ ixplanatinn 

Employees Salaries 1 iiese should le divided oo i lime hisis— 
16 , the time leoton lundlin item should i^o into the activity column, 
the time spent on book keeping 1 ould into the number column the 
time of watchmen should into the sic column Tlie'^c bt^uie would 

var> according to the binl In an ictive country banl the activity por 
tion mi^lit run about one halt to three iouitlis In a m d roun ry bank 
With ft w tiinsiciions tut i n iter po li in ot 1 mpliyee s ili'^its woiihl b* 
applicable to nnmbet 

Rent, Light and Heat Fire Insurance A a luimmiiu hue i 
nec^s m to liancMc in'iciivc iccount i certain porti in of Heni sl one 
fourth, hon'd *,0 10 nun her The b ihnce (.ot li acti itv i tU idditiinil 
space IS neces itated by rhe in rca lOf, volume cf bu me 

Stationery and Printing etc Other Supplies Telephone and 
Telegraph These iie divided ucordmi, to consumptiOD < a ledger ^o 
io number, upp'ies u ed in handlin item toiciivity 

Postage Should ictivitv ml number si\ th'-ee 1 niitli \nd 

one-fjurtn re<:pecti\( l> 

Burglary insurance Should pi into le column a I ) the pre 
ffiiums on ^surety bond 

Depreciation (or Maintenance) Depreriitun of J inniturt md f ix 
tuics and 1 luipunii dividid isfolliws -tjictiviiy that portion which 
applies on the 1 ixture etc of the brmchc li indlin^ item onlv to j/e 
ofacciunts depre ciation oi vault to oumbei, the lemainder I he n'ijor 
portion of M iintenance of BuiloiDf.’ ^oe into letivity 
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STAMP DUTIl uN INSTRDMLNTS 


Description of 
Instrument 


rroi)e! st*inip“i]iu\ 


!> ACtRL1<MI\T 

OR Ml MOKW 

DDM Oh 

I Ml N1 

l<i) it ret to ImpKft il Annas Two 

P^ic «^U ol bill of 

exrh iiiKC I I> Anms Three. 

Homhay Punjal Bufma Annv roin 

till if 1 l 1 to — S ibjet to i nnximunj c f ten K'lpees one 

the s-ile of i One anna for f\pr\ Rs 10^00 oi put thereof of the alue 
rnmen* sccuntv nr ol tht ecuiit^ or hue 
hie ID an incur 

pointed ( QmpaD> { P,—Sul )trt to a maximum of fifteen rupees one 

or Ollier l)od> coi | iml half annas tor €.\c rv Ks 10 000 or part thereof, of 
poraie ' tlit \alue of the security or share 

Biirflia,—bubiect to i maximum of twfnt> rupees two 
ann is (or e^eiy Ks 10 000 or part thereof, of the \alue 
ol the securil\ or h ite 

Punlub - Subicr I ! i i maximum of fifteen rupees two 
anna" lor t\er^ Iv ^OOOOoi pirl thereof, of t)ie\alue 
of thtsecurit> or shiie 

] or Bombay — Subject to a maximuir of twenty rupees, 
two anna foi e\er> Ks 10,000 or part thereof of the 
value of the security in the case of (government securities 
but two annas for every Ks 5,000 or part thereof, of the 
value of the share if the security is of an incorporated 
Comp in^ Ol other body corporate 

(c) if not other Imperial ... Annas I iglit 

Vise provider for 

UP . . Annas Twelve 

Punjab^ Bombay, Burma ... One Kupee 
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BANKING LAW AND PRACTICE IN INDIA 


De'>criplioD of 
iDbtrument 


Proper stamp-daty 


0 AGK^FMl^T 
RIXATING T<^ 
DFPOSIT OI 

TlTl J. DM US, 
PAWN OK 

VIA DC;i that IS ro 
say, dn> instrunirot 
evidencinR anj 
agreement r^Utiaf;' 
to¬ 


il) the depositor 
title deeds or 
mstruirents coo- 
stitutini; or bein^' 
evidence of the title 
to a n > piopeitv 
whatever (other 
than a marletabie 
seccntvl or. 


Ml tbt pcL\'n 11 
pledge of riovea | 
ble pi ipt tv vvhtiej 
uch i f I ) It, pawn 
or pledpc lias been 
mnde by wav of 
security for the 
r e p a V n « n t of 
money advani ed or 
lobe advanced b> 
wav of loan 01 an 
existing or future 
debt— 

(<i) if • ucli loan 
or dtbt IS repayable 
on demand or more 
than thiee mouths 
from the date of 
the instrument 
cvideocjnR t h e 
agreement 


Imperiul, Bombay anJ Burma — i he same dut\ 
a Bill of i xchanpe No IMh)] foi the amount 
secured 

ForV P — 

(i) when the amount ot the Ks A 1 


loan or debt does not exceed 
(ii) when it exceeds 

Bs 

IS 

200 

200 

0 

3 

t 

but does not exceed 

ii 

400 

0 

8 


M . Ks 400 

1 

600 

0 12 

J 

»f PI IP 600 

1 

800 

1 

0 

u 

•1 .. .. 800 

ir 

1.000 

J 

4 

0 

..1,000 

• i 

1,200 

1 

8 

0 

„ .1 .. 1.2b0 

1 • 

1,600 

2 

0 

0 

.. .. p. 1.600 

■ I 

2,500 

■1 

0 

0 

.. .. 2 5L,0 

■ 1 

5.000 

6 

0 

0 

1. I. ^oou 

II 

7.500 

9 

0 

0 
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De cnption of 
Tn trumtnt 


11 pfi timpdui) 


I V hen it exceeds R 7 bOO 
bul lot jiJi ejcei J 


AS 10 000 

30(00 IjOOO 

IjOOO ^0(00 

0 000 25 000 

too 0 000 

nW t (i\ udtiiid k 10 000 01 pait 
il t f n eve oi Rs i ) (()(j 


Hs a p 

12 0 0 
18 0 0 
24 0 0 
30 0 0 
it 0 0 

12 0 0 


I )r I njal 
( \\ tn (1 p mlunt 

i 1 M n 11 it I I cl )t 1 
D t I Xff ( I ^ 0 f 
pi) w) t n t f x(f e ] 

A ) 

U ill n t evce 1 

I I ( 
4 1 t 

<0i ) 1 


1 out 1 00 

» (U ((0 

1 to I *• 0 

- to UOO ou 

. *5 000 7 J 0 0 . 

•jOC OlfO 11 s 

It J (» J 00 20 4 
I i 0 0 0 0 '’0 

-t <01 joo n 

'’Oco etc0^0 b 

11 1 ir eie \ ul liti n il 

]\s UlOOO r I dU hereof 

11 tut s if K 30 000 


) I - 
1 ((0 1 ( 
1 00 11 


If Ji mn in IftlrdJvn 
tt of t \ J in ct of 
for eirh threr for 
1 irt f f the eicn pirt 
‘'C t of tht sf t 


h A I- R I r 

0 ) 0 1 0 


4 r 0 10 

( 7 C 4 6 

0 (90 J f 0 

( 0 1 ( 0 7 t 

( 0 1) t 0 9 0 

0 i - t LUO 

0 J 11 0 1 0 

‘ L C . 4 c 

0 IQ 6 0 

0 i U 0 4 8 0 

(3 30 « 0 6 12 0 

0 1 1 S 0 0 0 

0 1C M 0 U 4 0 

t -t 4 0 II k 0 


11 tut s U h 30 000 I h 0 6 12 0 4 s ) 

{h) jf such loin Imjorml Hitrmaan! homl m —H if ih ♦. , 

tinee months frim I 

the date of such I ! or I / —If ill the duty p'lyible on i loin oi dtht 

inolrument | undti tiau t [a) for tht imciuiR euired 

j l o, thr duU pay ible on i loin or 

debt nndei ci xuse R*) (i) o cl use ta) (;ff for the 
luiount secured 
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BANKING LAW AND PfiACTICB IN INDIA. 


Description of 
Instrument 


Proper stamp-rluty 


Exemption .— 

Instrument of 
pawn or pledge of, 

(joods if unattested. I 

7. A P P O TN 1 Imp^nal Rupees Fifteen. 

MENTINFXI ('P- 

TI O N t \ i'or Punjab Rupees TN\enty-five. 

POWER whether 

of trustees orof pro For C P —Appointment in exerution ol a power, 
perty, moveable or where made by any writing not being a will— 
immoveable, where 

made by any wii- It*; where the vaUe of the pro 

ting not being a pert\ doe. not exceed Rs 1,000... Rupees Fifteen. 

Will. 

I ft* in any other ca'e ... Rupees Twcnty-6ve. 

Fot Bombay and Burfna —Appointment in execution 
of a power, where made by any wzitim, not being a 
will- 

fa) of Tiustees 1 itteen Rupees onl>. 

(ft) of I'ropertx, moveable 
or immoveable lbirt> Rupees only 

10, ARTICLf S Imperial .. Rupee-. Twenty-five, 

or ASSOCIATION 

OF A COMPANY. ' ^ ••• Fifty lupee,. 

For Bombay and Burma - 

I (a) Where the company has no shate cijiital oz the 
I nominal share capital does not exceed 2, >00 

. ... ... Rupees Twenty-five. 

! (ft) Where the nominal share capital exceeds 
, Rs. 2,509 but does not exceed 

Rs 1,00 000 Rupee* Fifty. 

(c) Where the nominal share capital exceeds 
Rs. 1,00,000 ... ... Rupees one hundred 

For Punjab. 

(a) When the authorized shaie capital does not 
exceed Rs. l.OOfOOO ... Rupees Twenty-five. 


(ft) In other cases... 


Rupees Fifty. 
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’)< c 1 ] t n I 

Jitiin » lirapjiin 


i MtHi t t 

A fi u I \ 
cL<> I (I t r t 

f'lnffl I In 

ri cl ( k> t ( 
U11 It til I 
c i M t I 
I ui 


1 


’N f 


I * * 1 t « 

It ri 1 

111 I c I I i 


I i 

I 


if- cm jri t 


11 


t fl t 

fJ 

i 1 

1 

ir 

) 1 nf 

rcl c 

1 

1 III 

L It 

1 

1 


CM > tl 

in K 

i t 

r 1 • 

C 

u 

) 

I 

1 t'* t (Cl 

n c 1 

t r 

1 It -t i 

1 U] M 

1 11 

ir 



f ' U< 1 


i t/ J \i 1 

t 1 ^ 

i I 1 

11 


1 ( 00 11 p It 



lilt 11 C V t 

( 

; ) 

J- 

un 

till tc to 1 



' 1 n of Ku te 

flt> 






1 

r I I 

J ni ftot 


It t.C'- J 
1 eii 1\ 1 It 


\ I > t r 

I i i)j c 1 l 
i'* T Ll| I ' i 1 J 
I T1 it 

T 11 I 1 lit t i 11 > 


J4 



»\NKING LAW AND PKACTIOK IN INDIA. 


5.i0 


De.scriptioa of 

Instrument Proper bl.inip-ciui> 


Oflices Act. 1S74, ' 
Section 18, or the 
United ProMncG<> 
Municipalities Ac , 
1916, Section 324 (1; 
or the United J*io 
Vinces Distiui 
H lards Art, 1022, 
Section 190(1). 

1 ? BILL O F 
EXCIIANtlE 
as defined hv S 2 
12) noiboiri.* a BinJ, 
Bank note oi cm- 
rencv nole * 


(fil Mhere iv'i>a- 
ble other wibc llirin 
on demand but not 
mote Mian one \ vj,r 
after date or si^'ht 

if the amount of, 

the bill 11 note 
does P jt 1 \i et il 
Rs 200. 


hnf^erial, Htmibny, 7 unjuh ( . /' o//,/ H t „.u 


If dr.iAn 
sin»»I\, 

Rs d p 

0 3 0 


ir drawn in 
• e« »i o, 
lor e u li part 
(1 I u ( t 


11 th I p ,n 
<*t cn til 1 e, 

>r en I irt 
»l I' L (I 

L 


if It e X c e I* d * 
.00 and doe^ 
not exceed Ks 400, 

I 

if It e X r e f (K * 
Rs 400 but doe'> 
not exceed Rs rOO. 

if It exceeds 
Rs '00 but doe^ ’ 
not exceed Rs 800 

if It exceeds 
Rs f'OO but does 
not exceedRs 1 COO; | 

if it exceed*-' 
Rs 1,000 but does I 
not exceed Bs 1,200; I 


0 (i 0 

0 9 0 

0 12 0 


0 15 0 

1 2 0 


0 ^ 0 

0 3 0 

C f 0 

0 b 0 

0 9 0 


0 2 0 

0 i C 

0 4 0 

0 5 0 

0 6 0 


• The followinc letter, bracket andvkOids 
1927, S ; (9) 

" i^f) where payable on demand 


weie omitted b> \i • 
. one ann.i 


V nf 
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ription r f 
[n tninienl 



Proper stamp duty 


if it p > r f e il s 
J< J ^(lU l)ut i]n< 1 

not e'sc eedl>^ J 0( 

If ’riwn 

SIQ h 

iv ll. p 

1 8 0 

If diawQ ID 
set of two 
for each part 
nl the set 

Rs a p 

0 12 0 

If drawn lo 
set of three, 
for each part 
of the set 

Rs a p 

0 8 0 

jf II pxietds 

K 1 600 but iUu s 

n )l t X ( ( f ( 

k- soo 


4 0 

1 2 0 

J 12 0 

( \ 


8 0 

' 4 0 

1 b 0 

•v (01/ 

n 1 ^ p 

(( 


J ' 0 

3 ( J 


1 t < 11 

Is (0 1 

1 >t i X t 

K JOl 1 


0 0 

4 8 0 

3 0 0 

ll it tx<'tc 1 

Ivs 10,0 JU )>ut li u 

flJ C X ( t C ( 

lb 000, 

IJ 

8 0 

G Id 0 

4 8 0 

if It cx(e<c1s 

K lb,0(0 hut die 
not ( X L t t (1 

Rs dOOOO 

18 

0 0 

9 0 0 

6 0 0 

if It eXL( 6 11^1 

ixs do 000 and does | 
not e \ c e p d 

Jks •.b.OOO 

22 


11 4 0 

7 8 0 

if it exceed 1 
Rs 25,000 but does 
nat p \ p < 1 

Ks to OOL , 

1 

27 

0 0 

13 8 0 

> 0 0 

antlforevcrv ul 
diiional Ks 10 0 0 
or Mit tlieipuf in 
CXLP'isofU-. JO,LOO. 


0 0 

4 8 U 

3 0 0 
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BANKING LAW AND PRACTICE IN INDIA, 


DesciipMon of 
Instrument 


Propei stamp-dut> 


(c) where payable I Impertal, Bombay, Punjab, U P and Burma 

at moie than one . same duty as on a Bond (No 15) (or the same amount 
year after date or 
siKht. 


14 BILL Ol 
LADING* viDclud 
inj? P thiouf'h bill 
of liidiof'i. 

Exemptions — 

(*/) Hill n£ Udin^ 
when the ^uods 
therein dc< cubed 
aie lereived at a 
place Mithin the 
limits of aD^ pr^it 
as dciincd under 
the Indian IVirts 
Act, 1908 .and are 
to be dt^nfred it 
another nlHte iMfh 
in the limits of the 
same poil 


Imperial ... ... Annas 1 our. 

For V P and Burma ... Am as Six 

For Bombay and Punjab .. Ano.as Liijlit. 

[N B —If a bill of lidin^ is in ('rawn paits, the pro¬ 
per stamp therefor mu ( be boini bv each one of llic 
set] 


(81 1 111 of Idilinp 
^^hen executed out 
of Briti<ih Indi c and 
itlcdiOK to piu[)ei t) 
to be cicli\ercci in 
British India 


15 M O \ n t 
(a*, fl e fa n t d 
Section 2 (5)] not 
bcin.; a Debenture 
(No 7j and not 
bemef otherwist 
pioMdcdfni b\ thi 
Act. ot b> the 
C oiiit Ice^ Ac t, 
1870 


li < r < I h f Impcrtal U P , Bombay, Punjab and hurma ... 
amount oi \aluc Annas Two. 

ecu red does not 

exceed Rs lO '_ 


* BiHs of ladinc, of Inland Steamer Companies have been exempted fiom 
the dut) payable under tins Article Vide Gazette of India, 1904. Part 1. 
page 38 

* IVrsonal Lccurity bond for stay of execution need not be stamped 
under Art 15 vide AIR. 1929 Lab. 205 
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Descrip rion of 
Tostrument. 


Where it exceeds 
Ks. 10 and does oot 
exceed Rs 50 

Where it exceeds 
Rs 50 but does not 
exceed Rs. 100 

W'here it exceeds ^ 
Rs 100 hut does' 
not exceed K'. 200 | 

here it exceeds 
Rs 200 but does 
nut exceefl Rs 100 

Where itcxieeds 
Rs 100 but dues 
exceed K*« *100 


\\ heie It exceeds 
Rs 400 but does 
not exceed R^ 500 


\\ heie It exceeds 
K*. 501) but due^ 
noi exceed R‘ (0( 


\\ heie it exceed 
Rs f»00 but does 
not exceed Ks 700. 


W heie il (*sceed‘ 
Rs 700 but Hue 
not exceed Rs bCO 


Wheieit exceeds 
Ks hCO but d3e‘ | 
not exceed Ks oOO 


Wheie it exceeds ‘ 
Rs. 900 but does oot 
exceed Rs. 1,000 


Proper stamp-duty. 


Imptnal, 17. P., Punjab, Bombay and Burma.., 

Annas four. 


Imptrutl, ( . P , Punjab, Bombay and Burma ... 

Anuas eight. 


Imfntial, U. P , Punjab and Bombay ... Rupee one. 

For Biiffua ... ... t^ne rupee four annas. 

Impetial and U, P ..Rupee one and annas eight 

7 ui Punjab . Rupee one and annas fourteen 

I'Ot ttumbay and Burfna...T\vo Rupees, loin annas, 

Imptnulandb P. .. Rupees tied 

/’0» Punjab .. Rupees two and annis eight. 

I or t omhny and Burma . Thicc rupees. 


Iihpetnii and V P. ... Two Rupees ei lit annas. 
hof Punjab ... Three rupees two annas 

Fur Bombay and But ma Three rupees tweleve 

annas 


Impittal .. ... Thieeruiees 

hot t P .. Three rupees tour annas. 

hot l\ njid Bombay and Burma Four rupees 

eight inaas. 

Imfuf ... Three rupees eight anna*» 

hot IP ... Foul rupees 

hor Punjab^ Bombay and Burma ... Fne lupees 

four annas. 


ImpLttal ... Rupees four 

Icrf^ P 1 oui rupees twelie 

annas. 

lot I unjab, Bombay and Burma ... Six rupees. 

Impbtuil ... ... Four rupees, eight annas. 

VorV P ... Five rupees eight annaa, 

For Punjab, Bombay and Burma Six rupees 

twelve annas. 

Imperial ... ... Five rupees 

For V P- ... ... Six rupees, four annas. 

For Punjab, Bombay and Burma ... Seven rupees. 

eight annas 
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BANKING LAW AND PRACTICb IN INIIA. 


Description of 
Instrument 


Proper btamp-duty 


and for every Imptrtal ... ... Rupees two annas 

Rs ^00 nr part eight 

thereof in excess For U P . Punjab, Bombay and Burma Three 
of Rs l.OCO rupees twelve annas 


See ^dminstration 
Bond (No 2) Bot 
tomry Bond 
(No 16) Customs 
Bond (No 26) In- 
demnity Bond 
(No 14), Respon- 
dentia Bond 
(No 56), Security 
Bond (No 57) 


Exemptions —^ 

Bond, whenexe 
cuted bj — {a) head¬ 
man nominated un¬ 
der rules framed in 
accordance with the 

Bengal Irrigation for all places except I ikp i 

Act, 1876, Section 

99. for the due ptr- 

formance of their 

duties under that 

Act 

ib) ar y person 
for the purpose of 
guaranteeing that 
the local income 
derived from pn 
vate subsciiptions 
to a chant ible dis¬ 
pensary or hospital 
or any otnci object 
of public utilit) shall 
not be less thin a 
specided sum per 
mensem 

23 CONVEYANCE 

[as dedned by 
Section 2 (10) ], not 
being a transfer 
charged or exempt- 
ed under (No 62)- 
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Description of 
Instiuiiient 

WiiCre the Amount | 
or value of the con-1 
aider ition foi '.luli 
conveyance as Bet 
foith ^lieiein does | 
DOi exceed Ks 50 , 

Where it exceeds 
Rt 50 but doth not 
exceed Ks 100 

Whe»e If exceed 
R' 100 bill dues not 
exceed K 00 

'-V licie it exreeii 
Ks ^0( Dui due o 
exceed Ks U)0 

W lie t it esc< ec 
Ks )00 lull <loc 
not exceet R 400 

VV here it exrtc i 
Ks 400 but doe^ n It 
exceed Ks 500 

Where I cxceei 
Kb 500 but dp n ii 
exceed Ic e 00 

Wheu it exceei 
Hs 6 (I liul dor 
notexLCti Ks 7i i 

Where t cxmi 
K« 70) but iMS 
mt exceed Ks bi 

\\ heie it exceed 
R 800 but doi< 
pot exceed hs *JU 

W hc-c it excpcc s 
K n’ 1 j It dor 
nn exceed Us 1.000 


nnd foi e \eiy R 
500 01 pirt tlierecl 
in excees of R 
l.cOJ 


Proper stamp-duty 


Iniptfufl, C P , Bombay and Burma . Eight annas. 
/ or Punjab Tv^elve annas. 


ImpLttal i P , Bombay and Burma One ivuyee 
L ut I unjab One tupee, eight anna'* 


hitpdial L P and Bombay 1 wo rupees 

1 or hunnu I o npec ti hi mnns 


i ot I'unjah 

... 

Ihrec ruvie-* 

Impirt il iduti ( P 

L luee ni|iees 

1 j} I unjitl 

Bombay and BurtUi 

\ )ut lupeas 
ei ht inn Lb 

It ipL 1 tai 14 n 

U P 

1 0 ir ij 1 es 

it 1 unjab Bofnba\ and Burma 

Six inn b 

Imperial and i P 

1 IVC. 1 HI 4 f 

I Of Punjab 

Bombay and Butn a 

Seven 111 pecs 



ci In innib 

In fituU 

, 

b \ r 11 pet 

J Of 1 J 

Six I upcc 

s II ht inn IS 

1 ot 1 unjah. 

Bombay and Burn a 

\ ne 1□!cta 

Impot t H 


S( V tn r iipte<' 

’ or ( P 

. 

1 ht 111 pees 

lit P mjtth 

Bombi»y and Burtua 

1 en rui ees 
tic hi annis 

i ml i rial 


T lit 111 eeb 

1 orl P 

. Nine iiieesti^ it innas 

i it tnjah 

iJ mbay and 1 urma 

1 V rive 



riipetb 

Impitial 


Nine lupc s 

Pot t P 

.. 

h'even rupees 

1 ; f ufijab 

Bombay and bu^^nta 

1 hi teen 


rupees tul i annab 

1 tnpi / tal 

. . 

len rupr es 

i 01 1 P 

Iwclvc 1 

uptes ei^ht 


anuas 

' ji jUtn ab Bombay and Burma 1 ifteen rupees 
Inipcnal .. .. Five rupees. 

I 0 } L P t Punjab, Bomtay and Bunnu Seven 

rupees ci.bl Bnuas 
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BANKING LAW AND PRACTICE IN INDIA. 


Description of 
Instrameot 


Prorer stamp-dutv 


23 Conveyance 
[as defined by 
section 2 (10)] not 
being A tiansfer 
charged or ezemfit 
ed undet No 62 * 

Exemption — 

Assignment of 
copyright cotiy 
made under the 
Indian Copyright 
Act 1914 Section 5 

[For Punjab 
only - Pro\ided 
that a convey ince | 
of imm aide pro 
petty 1 t u cl t e cl 
ivithin a Mun ci 
pality. Cantonment 
cr Notified Vrea 
shall be c liaigeable 
viith i stamp dutv 


* 1 or thi City of Bombay 

Where the amount or value of the con idei ition for suci 


conveyance sit forth therein exceedi K Ml but 

d n 1 

Rs 

'll 

P 

exceed Es -‘Ot 



S 

8 

0 

Where it exceeds Rs 

too but does not exceed K 

400 

12 

0 

0 


400 

•yOi 

15 

8 

0 


500 

601 

19 

0 

0 


60) 

700 

J2 

d 

0 


700 

8C0 

26 

0 

0 


800 

900 

29 

8 

0 


900 

1 OOJ 

31 

0 

0 

andforevety Rs 500 

oi pait thereof in excess of 

1 000 

17 

8 

0 


lor thi. Cities of Ahmedahad^ Poona ^ K iraihi 

Where the amount or value of the consideration 
for such conveyance as set forth therein 


exceeds Ks 

200 

but does not exceed Rs 300 

6 

8 

0 


P 

300 

If ■■ 

>. 400 

9 

0 

0 


1 

400 

1 • 

, 500 

11 

8 

0 

1 * 

li 

500 

1 1 , 

I. <00 

14 

0 

0 

1 


600 

IT , 

700 

16 

8 

0 

• 1 

II 

700 

I • 1 

„ 800 

19 

0 

0 



800 

II •• 

I, 900 

21 

8 

0 

f 

II 

900 

« fl 

1.000 

24 

n 

0 

and for every Rs, 

500 or part thereof in excess of Rs. 1,000 

12 

8 

0 
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Desci 1 phoa of Proper stamp-dntv 

Instrument 


at double the rate 
hereinbefore pio 
vide d 

Explanation 
For the puroos** rf 
this pro ISO noti 
tied aiei means 
iTi arm in le^fatd 
tiwdncha notihca -1 
tion has been l‘■sucd 
or nift\ heic iftei 
be iss lod unde'r 
Section 241 of the 
l^injih MuniLipil 
Act lyil iml in 
^Inr h the total p i 
piilatiOD PC Old 
in^ to the hie t 
cen'uv in ue tli lu 
five linn ad in 
nunil c I I 

f O ' \KI M h 

SIlIl L)l I i) — 

iS <• I I iitneiship 
l^o 40) 

*5 c «)1 MI K 
PAKTOK MIIPU 
( VTr of anv instni 
Dient chiucable 

v^ith outv ill 1 in I 
respect of ^^lll^h the 
pioperdiit> ha been 
paicJ. 

led it ilu d itv hnpirial, Bombayt Punjab, U P fji/rwio ■ - The 
^vltll ulnch t h c same duly as is pa> ible on the orumai 
oriL,iii 11 mstrunient 
IS chari c able docs 
not cM^ied one 
rupee (in Pombav 
two u,ees) (In 
Punjab—Joes not 
exccctj one rupee 
emlit innas), 

{b) in any other 
case. 


Imperial ... One lupee 

For Bombay and Burma... Two rupees 
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Description of 

Insli LiinePl 

Proper stamp'duty 

/ or P ttiJ 

U -- ID an> other 

case nOi i a 1 i i n 
within the provi 
sions of Section b^A 

hot Punjab and U P — One rupee tifjht innas 

Exoniptton — 
Countri pai t o t 

dn> lea^e Rranietl i ^ 
a cultivator u h t r 
buch lease i exei p- 
ted from 


27 D L B t N 
TURL — iwhethei 
a mort^' ii,e deben 
ture or n it belD^ 
a marketdb’c secu 
niy transferablt — 


^tr) bt indifcse 

meat or a epi 
late instrumeoL f 
ti in‘fer 

Impattal Bom'uy and 1 /*—Jhe 'inu dii'y as t 
} ind INo 151 foi the line iniount 

I or Pun\ab — lie sime dot^ is a Ijittomiy Bend 
No 16*1 1 lilt *‘anf annunt 

(b) b> uei tr\ 

lnipv%ial Bombay Pun}a anl Bfirmu — Tliesime 
\t\ i uc nxc^iDce Ni J ; fo a runsidention t jual 
j the fate nm mni if the debenture 

[In V P 

Where t e fact 
amount of the di 
benture arei a » t* w 
cetd Rs lUU 

lof L P- 

Out rui ec lour tnna 

Where it exctCv* 

K If 0 but does *ni 
exceed K ^ 

1 wo rupees luni 

\\ here it ex^ee U 
Rs JJJJ 

The samf uiity i iconvervance (No 23) for i consi 
lention eijiul t) tut fare amount of the debenture 

Expianatton i be 
term ' debenture 
include*- any i itei 
est coupons at achec 
iheitto, but the 
am junt ol uct uu 
pons bhali not be 


* 'Vide Indian Siimp (Punjab Ameodment) ^ct, 1922i 
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Dr cription of 
Instrument 


Proper staIDp-dal^ 


included in e tim t 
tin^ tbe (1ut> 

Exfttnption A de 
benture issuedb> in 
incnporated cum 
pany or other body 
corporate in tf rms 
of a registered mort 
deed, diil> 
st imped in re pert 
of the full amount 
of debenture to he 
If' lied there under 

h t r I h > the 
company oi bodt 
bon oiling nukes 
over in vwhr It or in 
pirt their propert> i 
to trustees fc r the ^ 
benefit ot the de 
ben Lin t I lider 

(loiidel tint till 
debenture i su 
ed or e\j u etl u 
be 1 sued in lei ms ' 
tf the i mott 
uage deed.* 

Sc alb I Ifona ' 

(No 15) ind Sec 
tions 8 and 5*) 

D1 ( I \K\lION 

Cl IKUbl —I 

Sie Trust (No 04 ) i 

28 DlLlVllxY IntpentTk Bombay Punjtth L lutmi* 

DKDI K IN U1 S I ’ 

11 ( TOl (,0()1>S 
that IS to ny inj 
mstiUDienl cutit 
lin^ in\ ptrbOD 
therein n imcd or 
his assigns or the 
bolder theieof, to 
thedelnerv of an> 
goods lyinti in an^ 
flock or port, or in 
any warehouse in 

” C iiLiiic’ite of registered debentuie stock should be stamped i ndei thi 
Article. 99 1 C J15 
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BANKING LAW AND PRACTICE IN INDIA 


Descriptloa of ^ 

Instrument Proper stamp duty 


which f;;ood*> are 
stored or deposited 
on rent or hire, oi 
upon ao\ hdrf 
such instrument 
bein' suDc 1 b) 
or UQ behali of tlit 
owner of uch 
Roods upon tlic sile 
or transfir of the 
property theiein 
when uch ^ jud | 
exceed in \ due 
twenty rupees | 

D^^POsIl Or 
T1 ILf DLl — 
See Acreemtnt 
relating n t>I PO 
811 Ol r T 11 L 
mWN, 
OK P I I n I I 

(>iO 6} 


DISSOLUnOV 

OI 1 \ar\iK 

SHIP Sl£ J finer 
ship f\o -lo 


32 I I Rlfll K 
CIIMv^'xl —Instru 
mem d—rim i u 
sav—in'll! u 
meat imo^ infi, i 
furthei (hirif m 
mo i^c 1 pr per 
ty- 

(a) \ len thf on 
Rinil n nt s. c is 
one of (I h (1 ip 
tion referred to m 
clause a) Article 
No 40 (til it IS, 
With possession) 


Imperial Boinl 9y Punjtib,U P und I tnm ■ 
same duty as x cnn\evanLe (No 23) for t ronsi U i 
equal to the amruut of the furtiiei cli ir r*{ ut 
such iBstrnment 


(A) uh n iich 
morUif.e is one of i 
the description re ' 
ferred to m cla ise 
{b) of Article No 40 
(tha^ IS wiihout 
possession)— 


-liie 
ition 
d h) 
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Dt scription of 

Instiument Propei stamp duly 


(fi if It tl e tim« ' Impt^iial Uofiifay Punjab, I I and Buima •^T\\c 
of cxtJimoD of same duty h* i ( onvcyance (No 2’) foracmsulei itioo 
llie in tinnicnt of equal to tbe totil amount of thcLliii|:,e inclu in^ the 
luriliLiil) tpos ui m il mortf^i^e *101 XD\ further (till e, alrea sr miije/ 
e ion f Hi* pro le h the duty il'-eaux pinion siidi ji ^inil mort^»are 
pn N I i\c I ir mil furthei fhiue 
ijsH til tL I i si'«*n 
im 1( 1 11 M lubixu 

ineiii 

(d) if po se Sion Inipinal Umbuy I unjab I P an I Hurua •--Ihe 
1 nit 0 lien — smicdutj ib i 1>> d |No J5) foi llie 'imo ml of the 

further cli im tcmt 1 r > s u h in t uir i^il 

if Id M’^dy Imf iial Pombaj Punjab I P tnd Butma - The 
* I* ».Ti« aut> 1 A Stcuiti KonJ \o t ihe same 

111 junt 


l l J M 1 ! Hlii f t\ Phhj i I P an hnimu 

I I \J r I vl I N 1 J \\() unu 

I (s 11 in\ 

( 11( luv pro 

p 1 « i JI i in\ 
in 11 ^ ec* 1 <11 
i 11 l j 1 f r If c 1 In 
in\ (.01 r ir \ 01 

pi )| ) i ' L II )m\ 

bii null \TJ 
i I C I 1 J OK 
OTJIlIt JUKI 
MI M No I‘d 

3 1 I 1 T I Iv lmji.tial liotnoa^, Punjab I P and hutnia 

1)1 kJ 1) 1 ill 11 liM) ann i 

1 Uj n inx IN 
liuiiHJt l)> vliuh 
oni ])r IS 111 ii ill 1 
n e t«n ah i o 
pi\e crt i t I the 
per> 11 Hi i\Ik t 
1 ivo II It I (li n\n 

1 I Til K O] / 

G^JA^^N I 1 r 
.Set AORLLMI M 
(No )) 
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BANKING LAW AND PRACTICE IN INDH. 


Deacriptioa of 

loitrament. Proper atamp duty 


19. MEMORAN¬ 
DUM OF At»SO 
CIATION OF A 
COMPANY- 


(«) if jccompa 
nied bY Ai tides 
Associiitiop uncle 
Section 17 of tb 
Indian Companiei 
Act, 19L3 . 

(b) if not 
accompanied 

Exemption 

Memorandum o; 
any Association no 
formed for profi 
and reftistered iin 
derSectiou 26 of the 
Indian Comp\oie« 
Act. 1913 


Imperial . . bifteen rupes 

Bombay^ Punjab, U P and Burma Fhirtv 

I u pees 


Imperial ... 1 ort\ luyiees 

For Bombay, Punjab, C P and harm t Lichiv 

1 npee-^ 


40 MORI GAGE 
DEED- not beiuK 
[an AKrtienieut rela- 
tiuK to deposit 01 
title deeds, Pawn or 
Pledge (No 6jJ 
Bottomry Bond 
(No If), Mortgage 
of CROP (No 41) 
Re>^pondentia Bond 
(No 56), or Security 
Bond (No o7) 


[a] wlien posses- Imperial Bombay Punjab, I P and Burma — 

Sion of the pcopeity same dut> as a conveyance (No J j for a considera- 
or any part of the lion equal to the amount --ecured b> such deed 
property comprised 
in such deed is 
given by the mort¬ 
gagor or agreed to 
be gi\cn , 

16' when posses- Imperial, Bombay, Punjal, U P and Buima^ 

aion IS not given same duty as on a Bond (No 15) for the amount 

or agieed to be secured by sucb deed 
given ah aforesaid. 
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APl’IiNUlX U. 


DesfTiption of 
In>‘tiument. 


Pioper stamp-dMt^ 


hxplanatnn — \ 
innitKai;ur w h 0 | 
^i\es to thf n ort 
gaqep a oowei of-1 
attorney to colJect | 
rents or a ltia**e of 
the i)ropcrty niort 
q'lf^cd or p a 1 t 
thereof is deemed 
to K''® pns'-e sum 
Miitliin the ineaniD^ 
of tins a tir Ic , 

(c)” \vh( o a roll ite 
ral or \ii\\li ir^ in 
adoitionnl ur ub 
‘titutecl stcuiih, 
Oi bv VI \y, ol further 
asMii incp loi the 
ahovenient o n t d 
pmpo e VI ‘u Ie the 
princu p'•lnlir^ 

srcllrlt^ IS dnl) 
stamped — 

fni every um 
secured notexectu 
lO^r j OCO 

and fni everv | 
Rs 1 000 parltlieie -1 
of secured in excess 

of Rs I oro 

Krem^fions — 

(1) Instruments 
executed pei*'Oos 
talrin<>' advances I 
under the Land | 
Improsement 
Loans Act 1H83, or 
the Agriculturists | 
I^ans A< t, lh84, or 
by their sureties as 
secnriiy for the 
repavmept of such 
advanced 


hrpitjitl atifi Ihiima 
I or L / and Punjab 
J^or Haiti bay 

Impinal and Butma 
hot Punjat and U. P, 
1 or Bombay 


I 1 nna« 

I Vi ( annp< 
One pee. 

Lu ht inDa>^ 

T v'clve rtDn&s 
One lupee 


A second moit^mge in which the 6rst 
stamped for whole amount, ^5 B 370 


mortgafe meipes should be 
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BANKING LAW AND PRACTICE IN INDIA. 


Description nf 

Instrument Proper stamp-duty 


(2) Letter nf hy- 
pntliecation accoiu 
panMn{7 a bill ot 
exclian^'e 


'» . NOT \K1\1 
ACT 111't IS ir sd 
any insti ument e 
doisemint nui 
atle Ldtiun, n r 
ficatt O' enii\ n 
bein T a PROTl SI 
(No. *'0) iindc o 

«^l|,Utd )j> a 

NOlAK\rU Lie 
ID tbp e'^ ecuti in of 
the (iivits of III 
o&ce or by an 
other per on law 
fuli\ aLliri a i 
Notify 1 1 iiL 
iSii a*o l*h( 
II al 01 'ILL 
OT< \0.i i Is* )i 


Jmpertal ... One rupee 

for Dontbay, Punjab, U P and Burma Two 

rupees. 


Ab lO'UlvUJ 
ATroRM\ *11 
defincrl b« Section.. 

(. J ] n it bein i 

PKOX\ »No *52 

cii tyt ImpartaL and I P 
cuiid loi tiio r I For Bomoay, i^unjab tnd Hunna 
pui|ose ol pmi 11 
inf; the reL,istiao n 
of one ui moie 
doLUiTPDb in rela¬ 
tion lo A ini le 
tidn sctioTi or for 
aduiittiTif. ezu uli n 
u£ iiie o njjrt icb 
document 


Lifflit ann is 
Oiif rIIpci 


(t) when reipiir- Imperial andU P 
ed in suits m For Bombay, Punjab and Burma 
prucreuinfjs under ^ 
the Fresiclenty 
Sm ill Cau e Courts 

Art, 18M2_ 


Ei^ht annas 
One rupee. 


1 lie stamp dut> ib determined not by the number of persons executing 
the power of attoiney. but by the number of afi^ents iUppointed, 1925 Oudb 
132 1 Rangoon Small Cause Court Act, 1920. 
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Description of 
Instruioeot. 


Proper stamp-duty. 


ic) when author -1 
izioc; one pcr*<on or 
more to kct m a| 
single transaction 
other than the (a le 
mentioned in clause 
{a). 

(J) when auLhoii-' 
zin^ not niorr than 
five persjii^ lu act 
joinO^ se\ei 

alh ID moil tliiin 
one tiinifiitiiin nr 
generalK 

(ti) v.lii a u.thori 
71 OK moie in 111 
five hbl nol inoie 
th?n ten s m 
act joiTiiK and 
se\uiailv in i ion 
than one irans.u 
lion or L,eneiiilh ; 

(/) when v^itn 
foi anisideiaiion 
and auilioiMiv’ the 
attorney hi sell an\ 
immoveable pio- 
perty . 

(^0 in an\ oilier 
case 


Explaualion — 
For the purposes 
of this article more 
persons than one 
when beloniiing to| 
the same firm shall 
be deemed to be 
one person. 

4y. PKOMIS- 
SORY NOTE as 
defined by Seciion ^ 
( 22 ).- 


Jmpertal ana V, 1 , ... One rupee. 

For Bombay^ I Punjab and Burma ... Two lupees. 


Imperial and U. I Five rupees. 

I'or Bombay, 1 unj^tb and Burma Ten rupees. 


Imperial and I i. Teniupees 

I or Hom?H»y, Punjab and Burma Twenty 

rupees. 


Impi^rtal, Hofubtiy, / unjab, I P and Burma — The 
same dutv as a lonsc^ance (No 21), tor the amount of 
llic considpraticn 


Imperial and L . P - Ookt iiipee foi each person 
authorised. 

For Bombay, Punjab and Burma. —Two rupee*- for 
each poison authorized 

H.B —The teim " rei^isiration " includes every 
operation incidental to registration under the Indian 
Registration Act. 190B. 


35 
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HANKING LAW AND PBACTICE IN INDIA. 


DeBcription of 
Instrument 


Proper stamp-duty 


( 0 ) Vi hen pa> 
able on demand— I 


(«) when the 
amount or \aluc 
does not exceed 
Ks 250, 

I 

(ill when t h e 
amcunt or lalue 
exceeds Rs but 
dots not exceed I 
Rb l.CCO 


Irnpirtal^ Bombay, I uniat L. P and Burma — 

One anna. 


Iftipertal, Boutlay, J unyab, I /* ami Butma -Tvto 

annas 


(ml in any other 
case . 


Imperial, Bombay, I unjah, P ind B /»m 1 — I out 

annas. 


(61 when pay Imperial, Bomta^, Punja , I /' and latima —The 
able otherwise than, same duly as a Bill of Exthanpe (ino 1 lot the same 
on demand amount payable otherwise than on dtni imi 


50. I KOTEST 01 
BILL OR Ni)rL 
that IS tosa\, anv 
declaration 1 n 
writini; made by a 
Notary Puolic, or, 
other person law¬ 
fully acting as such 
atie*>tn]g tne dis -1 
honour of a bill of l 
exchange or pro -1 
miasory note | 

62 PROXY em-' 
powering any oer- 
sontovote atanyone 
election of toe mem¬ 
bers of a district or 
local board or of a 
body of Municipal 
Commissioners or at 
any one meeting of 
members of an 
incorporated com¬ 
pany or other body 
corporate whose 
tftock or funds is or 


Imperial >ne rupee 

For Bombay Punpth, b, P and Burmu — x w ) •‘Upees 


Imperial, Bombay, I unjab, U F and Burma 

... Two annas. 
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Pebcijplioo of 
Jastrument 


Proper stamp-duty. 


are divided into 
shares and transfer- | 
able ( 6 ) a local 
authority, or (c) | 
proprietors, mem¬ 
bers or contributors 
to the funds of any 
institution. 

5^ Kl L\ IPT la‘ Imperial, Bombav, Punjab, V, P and Burma 
defined by beclion ^ ... One anna ■ 

(23) 1 for An\ monev 
I r oihei pioperts 
the amount or N-slue 
of ^^hlch eyceeib 
twenty rupees 

h 2 cttiptton\ 

h I Ct ipt - 

(ii) en li se 1 o i 
ir rant until in iny 
instrument duiv 
stamped [oi any 
instrument esemp 
tedl* under the 
proviso to Section 1 
(instruments exc 
cuied on behalf of 
the Goveinment) 
for any cheque oi 
bid of exchange 
payable on dt. 

mand Jt acknowJi df,- 

the leceipt of 
the consideiation- 
money therein e\ 
pressed oi the 

receipt of my 

principal money, 
intere t or annuity 
or other periodi- j 
cal payment there | 
by secured: 

(h) for any pay 
•meot of money with¬ 
out consideration 


* Substituted for the words " or exempted " by Act XVIIl Id 1928. 
t Inserted by Act Ibtd, 
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BANKING laAW AND PBAGTICE IN INDIA 


Description of 
Instrnment. 


(c) for any pay¬ 
ment oi rent by 
a caltivator on 
account of land I 
asseb&ed to Govern¬ 
ment revsnue oi im . 
the Presidencies of I 
Fort bt Gecri;e 
and Bombay) of 
Inam landb . 

*d) foi pa) or 
■illoAanres by Non¬ 
commissioned Offi¬ 
cers, soldiers or 
air-mco of Tfi^ ! 
Maje&t) s military, 
or <111 firces, \v 1 ien| 
servinf;^ in such 
capacil) or bv| 
mounted police j 
constables . 

\el bv hoi 

ders of lamilv cer¬ 
tificates in esses 
Inhere the person 
from vwliose ]ii> 
or allowances the 
sum compiisecl in 
the receipt has | 
been assif^ned i-^ a 
Non-C onamissioned | 
Officer, ‘-oldjei or 
arrmsn of anv of | 
the said forces and 
serving in such 

capacitv , 

(/) for pensions 
or allowances by 
persons recei\in^ 
such pensions or 
allowance* in 
respect of their ser¬ 
vices as such Nutt¬ 
ed mmibsioned 
Officers, soldiers or 
airmen and not 
serving the Gov ern- 
ment in anv other 
capacity • 


Proper stamp-duty. 
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Description of 
Instrament. 


Proper stamp-doty. 


(^) «iven by a 
headman or lambar- 
dar for land revenue 
or taxes collected 
by him; 

(^f) ^iven for 
money or securities 
for money deposit¬ 
ed in the hands of 
any banker, to be 
accounted (or . 

provided that the 
same IS not express-; 
ed tu be leceivcd I 
of, or by the hands > 
of. any other than | 
the pet son to whom I 
The ‘ame is to be 
accounted lor, I 

P'OviJod alio that 
t h 1 « e^eu1)Ulnn j 
shall not extend to i 
a receipt or | 
acknowledu m e n t. 
lor any sum paid 
or depo I ted lor, or I 
upon A letiei oi 
allotment of a^hare, 
or in respect of a 
call upon any 
scrip or share of, 
or in, any incorpo I 
rated company or, 
other bjd\ corpo 
rate or such propos¬ 
ed or intended 
company or body or 
in respect of a 
debenture bein^ a 
marketable secu¬ 
rity. 

54, KK-CONVEY- 
ANCE OF MORT¬ 
GAGED PROPER¬ 
TY— 
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BANKING LAW AND PRACTICE IN INDIA. 


Description of 
Instrument 


Proper stamp-duty 


(а) if the consi> Imperial, Punjab and V P —The same duty as a 
deration for which Conveyance (No 23) for the amount ol such considera- 
the property was tion as set forth m the re conveyance 

mortgafved does not 

exceed Rs ],00 j . For Bombay -The same duty as a Bond (No 15) for 
the amount of such consideration as set forth in the 
re-conveyance 

For Burma {a and 6) —Subject to a maximum of two 
rupees eif{ht annas the same duty as a Conveyance 
(No 23) for the amount of the conmdeiation for the 
mortf;af«e 

(fr) in any other I Imperial and Bombay Ft n rupees 

case For U P. and Punjab 1 iftce n i iipec« 

55 RELEASE 
that IS to say any 
instillment (not 
beinf; nicb arelease 
as IS provided for 
by Section 23-A) I 
whereby a person 
renounces a claim | 
upon another pei I 
son or af;ain«'t any 
specified property— 

ia) if the amo -1 Imperial^ Bombau, F I. and Burvia The same 
unt or value of the dntv as a Bond (No 15) for such aiuount or ^.Lllle as et 
claim does nil ex- lorth in the release 

ceed Rs 1,000, For Punjab—This duty .i-- i l.oitoiu \ T’orid 

(No 16) * for such amount or vaiue a*- stt foitli m the 
release 

(б) in any other | Imperial iMv< rupee 

case For U P Punjab and Burma Se\en rupees 

oi^'ht jnnd'' 

For Bombay ... Ten rupees 

57 SECURITY 
BOND OR MORT-1 
GAGE DEED 
executed by way of 
security for the due 
execution of an 
office, or to account 
for money or other 
property received 


Vide Indian Stanp (Punjab Amendment) Act, 1922. 
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D^wipiion of 
Instrumeat 


Proper atamp-duty 


by virtue thereof 
or executed by a 
9 uret> to secure the 
due performance n{ 
a contrart— 

( 0 ) w b G n the| Imphttal Bombay Punjab U P and Burma ^ 
amount se«.uied The same duty is a Bond (No 15) for the amount 
does no ezrerd secured 
Rs 1000 

(6) in ia\ oti er lutpirial .. Five rupees 

casi i P Punj %b and Burma Seven rupees 

eight annas 

I len j Uonsf / or Bombay Ten rupees 

Bond r tic ho* Punjab, hxBmpttons arc —Pond or other 
in trunient hen lostri ment when ezecuted— 
esecultd— 

(ti) l> icadmen (c<) bv an\ peison foi tue purpose ot guaranteeing 
nominated undei th t the local income derived from private subscnrtion 
ru’es franed 1 n a cli irit ibic dispensary 01 hospital or any other 
av^coidanrc uitl the ib ct of public utility, shall not be less than a specified 
Bengal h i,. ti m Jmjc men cm 
Act 1876 Se. ti in 
99 101 thr 1 It V fc'T 
fo mince of thei*- 
duties undei tli vi 


(ft) by an peison ( ) bv person taking advances under the land 
for the impose Improvement Loans Act 1883 or the Acneulturists 
of guir ntiLiii^ I Han't Act 1881 or by their sureties as security fur the 
that the Ucal in lep i>i cut of such advances 
come dtriMd from 
private ubsirip 
tion toa clmitible 
di pensaiv or hos¬ 
pital 01 in> oil 
object of ) u b 1 i c 
utility shall not be 
less than 1 sptci 
fied sum per men 
sum 

(cl under No 3 A ti) bj officers of Government or their sureties to secure 
of the rules made ^ the due esecution of an office, or the due accounting for 
by tilt Governor of mo e> 01 other property received by virtue thereof 
Bombay in Council 
under Secuon 70 of 
the Bomba) Irriga¬ 
tion Act. 1879 
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Description of 
Instrument. 


id) executed by 
persons taking' 
advances under the 
Land Improvement 
Loans Act. 1883 or 
the Agriculturists’ 
Loans Act, 1884 or 
by their sureties, 
as security for the 
repayment of ruch 
advances; 


Proper stamp-duty. 


(e)executed by oOi-1 
cers of Government. 
or their sureties I 
to secure the execu-! 
tion of an office or I 
the due accounting I 
for mone> or other | 
piopertv received 
by virtue thereof | 

59 SHARL WAR-1 Imjyertal, Bombay, Punjab and Burma - One and a 
BANT to bearer half limes the dut> payable on a Conveyance (No 23) for 
issued under the a consideration equal to the nonind aiiioiint of the 
Indian Comiianies shares specihed in the warrant. 

Act, 1913 

For U P —The same duc> a*? a dehentiue transfer¬ 
able by delivery (No 27 (/») ) lor a CiLe dnionnt e(|iial to 
the nominal amount of the shan s •^pecified in the 
warrant. 

Exemptions — 

Sharewai rantwben | 
issued by a com-, 
panv in pursuance | 
of the Indian ('em-1 
panics Act, 1913, 

Section 43. to have. 
effectonly upon pay¬ 
ment as composition 
for that duty to the 
collector of stamp 
revenue, of— 

ia) one and a half 
times per centum of 
the whole subscrib¬ 
ed capital of the 
company, or 
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Dascriptioa ot 
Instrument 


(6) if any com¬ 
pany which has 
paid the said duty 
or composition in 
full, «>ubsequently 
issues an addition 
to its subscribed 
capital—one and a 
half times per 
centum of the addi¬ 
tional captial so 
issued. 

s C R 11> Saa ' 
CEKTI FICATI.' 
(No. I'J). 

62. TKaNSI KK ' 
(wfietlier -aiiIi oi 
Mithout considora- 
tjon)— , 

(ij) nl share lu * 
an incorpointed 
company oi utbei 
bodj corporate, 

ib) ui debentures, 
bein^ I'j.iiUetable 
securities, whether I 
the debenture is! 
liable to duty or 
not, except deben* | 
tuies pro\ided for j 
by Section b | 

(c; ol any interest 
secured b> a bond, | 

mortf^a^'e-deed or, 
policy ol insurance; 

I 

(f) if the duty on 
such bond mortf'af;e 
deed or policy 
does not exceed 
five rupees ; 

(ii) in any other 
case: 


Proper stamp-duty. 


Imperial, Bombay, I'unjah unit jB;rr;i/a —One half of 
the duty payable on a Conveyance (No. 23} for a con- 
sidciation equal to the value of the share. 


Itnpi nal, Bombay, Punjab and Burma .—One half of 
the duty payable on a CoDve\?n(e (No 23) fora con- 
sideratioQ equal to the face amount of the debenture. 


imperial Bombay, rnnjah, V, V. and Burma —The 
duty with ^^luch such bond morlKage-deed or policy of 
insurance is chargeable. 


Imperial ... ... Five rupees. 

Por Punjab, Burma and U. P. ... Seven rnpeeSi 

eif^ht annas. 

For Bombay ... Ten rupees > 
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Description of 
Instiument 


id) of an} pro 
perty under the 
AdminiBtr tor Gen¬ 
erals A( i, 1913, 
Section 3i 

(a) of tnj trust 
property without 
consideration ftom 
one trustee to an 
other trustee or 
from a trustee to a 
benehciar} 

For U,P^ 

hi; of shares in 
&D inroi porated 
company or other 
body cor| orate , or 

|h) of del ent 11 res 
being marketable 
securitifcs, whethei 
the debentures is 
liable tc duty or 
not e\cept deben 
tures provided tor 
by Section h ; 

when the value 
of the share nr the 
face amount of 
the debenture does 
not exceed Ks 100 

when It exceeds 
Ks 100 but doc 
not exceed 
Kb :oo 

.. 200 , 300 
.. 300 „ 400 

.. 400 , 500 

.. 300 „ ,, 600 

.. <-00 7001 

.. 700 „ „ 800 

.. 800 . , 900 

.. 000 „ .. 1,000 
and for every Ks 
500 or part there¬ 
of in excess of 
Ks 1,000 


Proper stamp duty 


Imperial and Bombay ... Ten rupees 

tor U V , Punjab and Burma Fifteen rupees 


Imperial and Bombay —Five rupees or such smaller 
amount as n ay be chargeibJe under clauses (a; to (c) 
of this article 

I or Punjab, I 1 and Bunna —Seven rupees, ei(,lit 
rtiioxo (IT such smaller amount as mav be chargeable 
undei clauses [a) to tO of thi<> irticle 


rvNcbt iinDas 


One Rupee et(,ht unoas 
Two Rupees lour annas 
I hree Rupees 

Three Rupees twelve annas 
I ( ur Rupees eight innas 
1 I e Rupees four annas 
Six Rupees 

Six Rupees twelve annas 
Seven Rupees eight aiicas 


1 h*'ee Rupees twdve annas 
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re*cription of 
Instrument 


ExempUofis 

Transfers 

endorsement- 

fa) of a bill of 
exchange, cheque, 
or pi omr sor> note , 

( 6 ) of .1 hill of 
lading,, Jelivpi> 
order, warrant for 
good or otlif 1 
merctinlilp oocu- j 
ment nf itle to 
goods . 

(c) if a 1 III \ of 
iD«>uranc( 

\d) ol t( itie'- I 
of tli( (lOitu mint 
of India. , 


Proper stamp-duty 


S6< nho brr^ion b | 
fi WAIUAM 1 

I oui annas 

1 C»K GC ODS that j or ] unjtd/ and f / bJ^ annas 

IS to say an\ ms , i q, Bomba t and Liunna .. I i lit annas 
tiiiPient e\uif ncing 
the title of anv 
pc 1 son therein 
naired, oi bis as 
sign*- or the holder 
thereof to the | 
propeity m an> , 
goods l^ing in oi 
upon an\ dncli. | 
warehouse or 
wharf, such instru 
ment being signed ' 
or cei tified b\ or on 
behalf of the per¬ 
son m wbu^e cu - 
tody such goods 
may be 

—The numeralb of Schedule 1 of the Indian Stamp Act have been 
inaiDt''incd t' rnughout this Appendix. 
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IMPORTANT QUESTIONS ON BANKING LAW AND rR\CTICC 
/ lUlation o/ Banker and Customer 

1 What IS the ordioaiy relition bet\\een a bankei and hi& customei ? 
A castomei draws a cheque on a briinch vvheie lie has sufbcient funds 
available tor the payment of it, but In^^ account at another hi'inch of the 
same bank is oierdrawn Ha*- the bankei anv rifjht to cumiune the dccoants 
and dishonour the cheque on the ground that the halince of ht combined 
accounts is not sulTicient to meet it la customei who ket [ in account 
at one branch entitled to draw on in ither branch 

2 State the special feiture^' of tne relation between a hinkti ind liis 
customer Is the foimer bound to honour the Uttei s acceptanci s ^ 

3 Uhdt IS meant b\ banker general hen >' State the i k uiii'^tanres 
under which i banker can exeicisc this ii^nt Is the bankc i i ntitJed 1 1 a 
general lien in the following, ca cs 

{a) \ deposit'i i box coni unin^ i rnament-^ for safe c is udN, •> it liter 
on becomes indebted to the ban) ci 

^b) \ bml tr discounts idi^umcnti v bill foi In ^usU im i B On tlie 
dishonjur of tht bill B uhuis piyment of tiit umiuni i f the bill 
tijiscilur with ihu{.es, but the banker claim litn on the 
documents attached to the bill for the other debts lut 1 cm H 

4. (1) Can a binkei exercise hi*- iitn on the sealed boxes I cpi with him 

by A for safe custody, i2) dividend vnrints handed over to ilie banker for 
collection on \ s behalf, if A s acco ml \m*ii the banker is ovf rtl iwu 

5 In wh u circum tances dues i banker incur liability, ind ti whom, 
in replying to a leqnest f ir i confidential opinion as to the tindiD,; and 
means of a c ustomer ? 


// I teed t)eposit Accounts 

1 Write out a form of deposit receipt and indicate the reasons for 
its mam provisions. Can a person in an emergency recover the amount of 
the deposit before due date 7 

2 Explain the risks run by a banker who buys from *-traogers, 
(f) cheques and (»i) fixed deposit rec^npts 
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3 Discusb the legal position of a banker legardiog f^xed deposits 

4 A bank recenes from cu*>tumei X a ciedit containing ' mter aha * 
a deposit receipt for Us. 100 du1> receipted by the depositor As A’ has 
obtained this leceipt by false pretences from ihe depositor, and the receipt is 
marked 'not ti mbferable* would the bsuL be hable to the depositor ? 

5. a banker jublificd in retiiinin^ the cheque of a customer who has 
money on ti\ed depo it on the viound that tne cunent account against which 
the cheque wa drawn \<a'' o\prara\Mi 

6 Is I hinkiM ]ustiiir>d in optnin^ t deposit account in the name of a 

firm- thus, *' r>io\\n liiotlicis m '* Thomas Blown A ( o * Should not the 
account b< ipened in the indiMduil l les ** >A/ou[d it altei jour answei if 
the full hi' ( niicni ac( ouut i'll o wil'i L e bank ? 

7 ii I d( i it t^inl 1 I the name if John Brown ind Muia his wife, 

IS thf (nil mu nt of the* icciqt b\ the loimei nlonc sufficient discharge tor 
the binl 

M 1 o< 1 dtp )si( itciii t indini in iliL ni IK f n name oi a lt(1\ till after 
liti miriii ( i( (uiri \\1 Ph dcaU wdh, the enu iscnient of her husband as 

well 1 Mlo c’f in( \ II t w u d b( tlie c iirei t form of tiic endor cn ent ^ 


III Clift nt ALL,uuni^ 

1 1 \ ir then 1 lintabinir luns in opcniu,^ a current account 

wiihiut IX rti K U( lion or rrfeienrt 

« V ii 1 icciUtions should i I inkci tale in opcninf^ accounts in the 
Hcimt s ol ri n Ji , m Lined women and c^ub ^ 

3 Wli 1 oiPC>utionb diould it mlci tike jo dealini, with the following 
cH sp )f cu t Jiiicis . 

(1) be istficdcomi tnio 
J I mu'- 

(j) Mini rs 

4. W Int pi(*cautions should a banl ci take before opening a current 
account in the following cases — 

(1) A limited liabihl} crnipaoy 

(2) A tridin • firm ^ 

*1 Undei what ciicums^‘incp« should a banker close the account of his 
customer nnii to xxhem should fit pa> thr balance ? 

fi. A firm A B & Co. has an cterdiawo account with Hindustan 
Bank Ltd., A dies, and b admits C A D as partners in the same firm. 
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What precaatiooB, if any, has tha bank to take id coatiauin^ the overdraft ? 
What difiereoce would it make if A bad retired instead ? 

7 A banking account is opened for a limited compaa>, whose Articles 
etate that there shall not be less than three dirertors, but only two are 
appointed The Articles empower any two to •'ic^n, and this is duly 
adhered to 

{a) Is a banker under any obligation to see that another director 
IS appointed > 

(b) Does he run any n k in carrying on the account vith 'ess thin 
the minimum numbei of diiectors required b> the Articles of 
Association ? 

8 An account being opened in the name of * lohn Smi ' (Manager 
at Barchester of the Union Friendl) Society 1 o King Streei T irchebter 
would this tbe Societ\ any right over the account siith whea 
opening the account stated thit it hul no connection vMt \ * le Society 
I he word 'Manager being intended only is a description of si i 

9 Can a customer of a oank authorise a minor tosi^n ri e | je on his 
behalf, and is a Danker justified in aci eptiug the signature of in mf mt witii 
the conseat of the customer ? 

10 A woman opens an account in her own name T (j )iten and 
gives the bank authority to honour cheques signed by her hu band in her 
name, ] G Or ten only 

Is the bank safe in acting on this mandate ? If the man an undischarg¬ 
ed bankrupt, should the bank accept his wife s authontv lor him to si,*o 4n 
this manner ? 

11 A opens an account in hisowunime and |i es msiruc ions that 
all cheques shall be «'igned by himself and counteisi led by B secretary 
Has A power to f,ive further instructions without ttie silh toie of L for the 
bank to pay cheques signed by A only, after several cbeci ic^ have been paid 
with two signatuies ^ 

IV Drawtng and Payment of Cheques and Bills 

1 Can a customer of a bank draw cheques i n oi dinars lipa of paper* 
State the reasons why the use of cheque forms is desirable 

2 A customer accepts a bill of exchange payable at bis bank to the order 
of the drawer Upon presentation at maturity it i pre^tented ana paid 
The customer subsequently learns that the drawer s signntuie ts a forgery 
Discnss the position of the bank What difference would it make if the 
€orgery is in the acceptor's signature and not that of the drawer ? 
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S A banker cashes two cheques for a straoKer Five days after payment 
it IB discovered that the drawer's sii^natuie on one and the payee's endorse¬ 
ment on the other are forfi^eries What is the position cf the banker who 
cashed the two cheques ? 

4 Under whatcircamsUncps is a banker justified in refusing payment 

of cheques diawn upon him ? What risks does he lun in case of unjusti¬ 
fiable dishonoui ? - 

5 [a) In the body of a cheque the words Eupee seventy-nine annas 
three pies Kix are written vihilst the figures read Rs 713 6 How should 
the pacing b inker deal v^ith such a cheque on presentation 

(ft) What courses arc open to a brini er on whom a cheque drawn and 
expressed m foreq a currency i presented for payment in India 

6 Uh ri'-ks doe a bioUr run in honouring conditional orders of his 
customer 7 Whit pre^* uitions d) vou suggest for the safeguarding of the 
interest ot the banker whj i-. asked to honout «uch cheque s ? 

7 A draus a cheque in favour of B for Rs 1 000 I lie bank fails before 
the cheque is piesented Discu'ts the legal po ition of A. B and the bank 

R iJifterrntiate between the liabilities of a pajing banker and a 
collecting banker A cheiiue di iwo on the ^stional Dank of India Ltd , 
payable to the Union Bank of India. Ltd , account AjB, oi order is cashed 
and placed to the credit of C D, Discuss the liability of both the baniis 

9 What action should a banker take on presentation of a cheque cut in 
two pieces pasted togi ther ? 

1C Fxplain the sta^utoiy protection given to the banker in this country. 
Doe it extend to drafts drawn b> a branch oi a banl on its head ollice 7 In 
what rcioects doe it difter fioni the piotectiun given to binkers in Enj^land? 

11 \ per on diawo i cheque and sends it by pobt in piymeot of a 
debt What protection if my. is affoided to him and uis crechtur by 

If/) crossing the cheque generally 

lb) crossing the cheque " not nef^otiable " ? 

12 A customei of a bank di iws a cheque for Rs 300 inadvertently 
leaving blanks before the amount both in words and in figures, flie amount 
IB fraudulently raised by the payee to Rs -1,300, and the cheque i> presented 
and cashed Discpss the position of the bank 

13 Define the term " indoisement" What is the liability of the 
indorser of a bill and to whom ? An old man with feeble sight is induced to 
Bign his name on the back of a bill under the pretext that it is a petition to 
the Crown Does he incur the liability of an indorser 7 Give reasons for 
yonr reply. 
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14 On what points should a banker satisfy himself before passing a 

cheque presented at his counter? If a cheque is crossed specially to more 
than one banker, action should be taken on presentation by the 

banker on whom it^ii drawn ? 

15 Examine the following endorsements from the point of view of the 
paying bankpr — 

(1) A cheque pivable to H Hillimona and endoised Sinn Bilhrooria, 

w idow of the late II Billimoria 

(2) An endor enient in pencil 

(3) An f nd )isemeot aiubbct stamp 

16 Give the correct fotmsoC cndoisements tor cheques made pay 
able to the order the following pa\ee^ 

(1) Ur Annie Tlesaut 
12) Miss Hir-i t oipei 

(3) The Hon Secret iiv mil Tieasurcr, Punjab ( lub 

(4) The Indian To\«^ Comp'inv Ltd. 

(5) Wc tern Stores pei A H Dc 'll, 

17 Whit IS ^our opinion about the follrwmg endorsements on order 
cheques 

(а) Pavable to Sir David Ma on ond endorsed “ Sii David Mi>on 

(б) Paval ’e 1 1 Mr . T dward Hoimrd and endoiscJ a*- “ Katbelene 

Hon ird 

(c) Pa>able li Indi n Cottm ('o and endorsed John ■jiiiith, 

Pfana er Indian t otton Compinv 

(d) ra>abl ti ^<am Ginpit ind endorsed " I'er pro Iv im Ganpat 

Moiu Hon’ 

(c) Pajable to |onn lirovn iccount lame Grace jnd endoised "John 
Brown' 

(/) Payable t ) I Lajpat Kai and endorsed as Lajpat Rai 

18 Give examples of endor ements in the following ca'-es : — 

(i) an unmarried woman. 

(ii) a widow, 

(ill) an illiterate person, 

(ivj a firm. 

(v) *1 registered company. 

19. A banker honours a cheque and a bill domiciled with him, but 
afterwards finds that the drawer's signatures on both of them are forged. 
Examine his position in both cases 
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20 Give pioper endorsezDents for cheque pa>able to the 

following payees — 

fa) The Archediocese of Bombay 
(6) \Y k Co Ltd 
(c) I lent Col J Roberts IMS 
(ifl Km^ Bros 

(#) Kashinath A Ja>awint Ramchandra 

21 Give pr ipei forois of endorsement for cheques made payable to the 
order of the foIlo\MDfs — 

(1) Mis Kiti I il Dalai 

(2 1 he I xecutors of Sir Daviu ilason 

(1) rm fill tees of the late John Brown 

(4) 1 he Tati Iron and Steel Co Ltd 

(5) I he Hon Set retar j C lieasurer The Sydenham College 

(jV 1 1 n 

24 I n ei \ Inl uicumb anies can i bani er stoo payment of a cheque 7 

A cheque f n I 500 di iwn ip favour A is stolen A n itifies the 
lo s t) tl e ban] an 1 ul ciuenth the chc lue is pre ented fo** encishment 
State the iitcauii p ii h a plains b inker shouH take to safegurd hii 
own interest 

24 C^n All u t -5 i die |uc ] ) t dated September 1 for Rs 500 ib 

presented indiiniel <-in^, the cusnmer s balance to R®- 200 Two days 

later a cheque Ult \Uj,u I 23 fo Ivs 600 is presented but is returned 

marked N/^ I>i eu s iht le^al ;ositi n el the banke ic this case 

25 \ binkct hi liun iiied tlu follow in three eijues — 

(J) An ordci che jiic with a foiled endoisement of the payee 

(2) \ (i) sec rl e |ue on which the draw e s signature aS a forced ono 
(3J 1 » t dated n e jut 

What risks has the banker to lun in each of these cases ? 

i.6 \ ban c r c le foi his custonei a crossed eheciue drawn upon a 

local D inl h it risi s does he run > 

27 Distinguish between the legil pObitic#n of abanleiin regard to 
cheques driwn upon him and his customers acceptances domiciled with him 

28 A cheque payalle to Ivamchandra A Co ana crossed " not nego* 
tiable IS pie ented b> Dastur A Co through the Indian Bank Ltd Is the 
paying banl er justified to'-eturning the same with remarks* ihe cheque 
appears to have been ne(,otiated’* ? Give reasons for vour ansf cr 

36 
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29. A man draws a cheque for Rs 50 and inadvertently leaves blanks 
before the amoant both in words and in figures. The cheque is fraudulently 
raised by the payee With how much can the bank debit the customer ? 

30 A B. dies His eldest son brings to A B s banker cheques un¬ 
endorsed payable to the order of A. B and requires him to collect them 
State fully the various points m banking practice which his request will raise 

V CollecttoH of Choques and Bills* 

1. What risks does a banker run in cashing cheques drawn upon other 
banks ? A crossed cheque is sent to a banker by a customer The banker 
places the amount of the cheques to the credit of his customer s account 
before it is realised. What is the effect of his doing so ? Would it make any 
difference if the banker was in London ? 

2 HR Gupte opens an account with a bank describini, himself as a 
commercial traveller and pa^s to his credit cheques drawn in favour of the 
Agra Mills The cheques are credited to his account at once Discuis the 
bank s position 

3 Enumerate the instances in which a collecting banker in Indii mav 
lose his statutory protection on the ground of nei^ligence 

4 State the course adopted on the dishonour of a bill forwarded for 
collection by one branch of a bank to another or to the head olhce 

5 A customer of a bank pavs in for the credit of his account a crossed 
cheque made payable to X Y C'o, Ltd and endorsed in blank What risks, 
of any, does the bank run in collecting the cheque '> 

6 A crossed cheque is sent to a bank by a customer to be placed to his 
credit The banker credits the amount as cash before receiving the proceeds 
What risks, if any, does the banker run by doing so ^ 

7 A crossed cheque is presented for payment by a bank Payment is 
declined but no reason is given Can the presenting banl er enforce a written 
answer giving the reasons for the refusal to pay ^ If so, how 7 

8 A cheque payable to A. Dastnr or order is sent to the Eastern Bank 
Ltd by B Desai, a local merchant. When presented it is paid by the 
Eastern Bank Ltd Howevei, it is subsequently discovered that the cheque 
sraa stolen from the payee after be had indorsed it and cashed for the thief 
by B, Desai Has the collecting bank incurred any liability and if so, to 
whom, in the following circumstances — 

(i) The cheque is open 
(u) It IS crossed, generally 
(sfi) It 18 crossed '* not negotiable '* 
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VI, Employment of funds» 

1. Discass the points which a banker should consider before the 
employment of his funds and state the different ways in which banks in 
Bombay f^enerally employ their funds. 

2. Discuss the various Telds of investments for a commercial bank 
in Calcutta. 

3. Draft a letter to a constituent of a bank asking him either to deposit 
more securities or to repay a part of the loan so that the margin agreed 
upon may be maintained. 

4. State the precautions which a banker should take in leading m oney 
against (a) Debentures, (b) Partly paid-up ..hares, (c) Hallway Shares. 

3. What do yon understand by "credit** 7 What stands as its basis ? 

6. Explain the method of taking registered Stock Exchange Securities 
as covers for bankers' advances and discuss their comparative advantages. 

7. What cjosideraliuns influence the judgment of a banker in form¬ 
ing an opinion about parlies wanting advances 

8. State the precaution Inch must be taken, and the practice generally 
followed bv bankers in advancing money against any two of the following 

(1) Life Policies: 

(2) Landed Property: 

(3) Cotton. 

9. Describe briefly the advisability of each of the following securities 
as cover for advances 

(а) Government Paper. 

(б) Shares of a bank. 

(c) Shares of new companies. 

[d) Partly paid-up shares. 

What margin should a banker demand and what is the procedure in 
•each of these cases ’ 

10. Draft a letter to the Manager of the Head-Office of a bank in 
Bombay from its agents at Colombo, recommending and asking for 
permission to grant an advance by way of an overdraft to a constituent 
A on the security of 10,000 shares of the Laaea Oil Mill Ltd, 

The balance sheet of the company to be enclosed with the letter. 

Market value of the shares Rs. 200 each. 

11. What is meant by discounting a bill ^ Classify the various kinds 
of bills presented to a bank for discounting. Is it better for th<l interest 
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of a bank to discount long-dated bills or short-dated bills ’ How do banks £ 
the rate of discount ? 

12 State briefly the general principles which govern secure 
advances and indicate the risks of making loans against documents of titl 
to goods. 

13 A Hindu client being heavily indebted to the banl is ptessed ti 
reduce the indebtedness The bank require him to pay in cash abou 
Rs. 50,000. The client explains that he cannot pay m cash for sometime 
he ofiTeis as additional security the Title Deeds in respect of a property 
(inherited from his father) ^alued by the client at Ks. 1,00 000 at least 
The monthly rents of the pioperty aggregate Rs. 800 

(&) What questions should the bank mdnager put the client * 

(6) What fuithcr steps should the bank til e > The bank is inclined 
to accede to the client s request piOMdcd tne bank be pioi crl\ 
securea 

14 A banker has agreed to accept the followlUf, secuuties as a civ ei 
for a loan of Ks 10,COO Describe the method by w Inch the bankei shoul 
take over the securities — 

(<z) 100 shares of Rs 75, each of the T ita IndusLrial bank wit> 

R" 7/8/- paid up 

{b) 20 fullv paid up shares of Rs eich, of the Indian ( euitn 

Co , Ltd 

(c) 5i% bearer War Ronds of K d.Oi 0 

15 A person ohcri to a banl er aD\ one of the followjOw ccuntics a i 
cover for a loan of Rs 10,000 — 

(1) 16 Defeired share** of the I ata lion it bteel C o , Ltd . quoted at 

Ks 1,S00 each (face \alje Rs ^0 each) 

(2) 50 ordinary shares of the same company quoted ?1 ^80 ilace 

value Rs 75) 

^3) 75 bales of Broach cotton quoted at R*^ 180 pei bale 

Whicb of these should he prefer and how shoulu he take o\er the 
secunt) ’ 

16 Desciibc and contrast tne following as securities for banl 
advances■— 

(1) A land cerlihcate with po>.scssory title 

(2) A land certiGcate with absolute title. 

17. A. B and Co , Ltd , whose latest balance sheet is given below appis 
fora loan of Rs 1,^0,000 to be secured b> fii<t morti;agedebentureb, part of 
an issue of Rs 2,70,000 Give your opinion with reasons whether or not the 
loan should be sane tioned 



APPENDIX 

F. 

565 

Uabilitits. 

Rs. 

AssBts 

Bs. 

Capital subscribed and paid up 

45.000 

Land freehold 

1,00,000 

5i % of First mortgage De¬ 


Plant 

50,000 

bentures, authorised issue 


Cash at bankers 

15,000 

of Rs. 2,70,000 . 

1,20.000 

Book debts 

35,000 

Sundry creditors 

80.000 

Stock ... 

35,000 



Furniture 

10.000 


2,45,000 


3,45,000 


18. Why do commercial banks avoid acceptinf( real estate as security 
for their advances ? What precautions should they take in such transactions ? 

13. Kxplain the precautions which bankers take in advancing money 
against any three of the follo^Mng securities — 

(o) Shares of Joint Stock Companies. 

(h) Piece goods. 

(c) Immoveable property. 

(d) (hi seeds. 

20 Draft a letter of guarantee giving a continuing security to the 
Hindustan Bank Ltd. for Rs 5,000 to be advanced to Varma & Co. 

21. State the most important terms which bankers' guarantee forms 
usually contain. Distinguish a ' contract of guarantee ' from a * contract of 
indemnity.' What is n continuing guarantee ? 

22. A bank advances money on the security of a guarantee. The 
guarantor learning that the principal debtor is in financial difficulties tenders 
to the bank the full amount of his liability under the guarantee and says, that 
the security deposited by the customer with the bank may be surrendered to 
him. What should the bank do ^ 

23 A customer's account is overdraua and upon being pressed for 
security he ofiers a guaianlee of his daughter who has separate means of 
living, and has jatt come of age. Discuss the value of such a guarantee as 
security. 

34. On ]5tb July, 1932 title deeds in respect of a valuable landed 
property were deposited with " if " bank in a presidency town to secure 
an overdraft in current account limit Rs 1,00,000. The security was in the 
form of simple deposit of title deeds, no legal document being executed. 

On 27th August. 1932, wheu the balance of the account was Dr. 
Rs. 72,000 " A " bank received notice that a second charge had been created 
in favour of " B " bank, this second charge was made by means of a 
stamped registered legal (second) mortgage document dated 27th August, 1992« 
What ought " A " bank to do and why ? 
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V//. MisUllan90HS, 

1 Joseph Jones pays /SO to the credit of his current account and owing 
to an error on the part of the pasb-book clerk the amountus entered in Jones's 
pass-book as £ 500 to bis credit and the pass book is delivered to him What 
is the position of the bank ^ 

2. To what extent does an entry in the pass-book bind 

(1) The banker 

(2) The customer ’> 

3 How far is a banker bound bj the entne«> made by him m his 
customer & pass-book ^ 

4. What IS a garnishee order ? What steps should a banker take on 
receiving such an order relating to one of his customers who has, 

(1) a credit balance m his current account, 

(2) a fixed deposit for six months, 

(8) a fixed deposit repayable at se^en days notice 

5. What mistakes render money recovciable > 

Money is paid into a customer's account b> a third party under a mis¬ 
take of fact. It IS not drawn on by the customei of a bank whose account is 
overdrawn to a larger amount than that paid m Can the money be recovered 
from the banker by the person who paid it in 

6 Who IS responsible for the loss of d cheque in transit when it is sent 
through post ^ What precautions in your opinion should the drawer of a 
cheque take to safeguard his own interests as well as those ol the pajees 

7 Write short notes on the following — 

(1) Allonge 

(2) Rule in Clayton's case 

(8) Delivery order. 

(4) Equitable title 

(5) (f) Circular letters of credit, (ii; Documentary Letters of ciedit 

(6) " Effects not cleared " 

(7) Letter of Indication, 

(8) Circular cheques. 

8. Draft a letter to be sent by one haul to another making a confideotia 
inquiry ns to the status of a customer of the latter. 

9. Explain the principal forms of publicity used by banks in western 
countries. 
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10. Wbat IS meant bj banker's Reneral hen '* Can a banker claim bu 
hen on the followinR ?— 

(<r) Sealed boxes deposited for safe custcdy. 

ih) Dividend and interest warrants sent to him for collection 

(c) Bills deposited with him for safe custody till maturit) and 

collection 

11 Discuss fully the diflference between negotiability and transferability 
Are the followm,; nefifotiable — 

(d) A Government of India Treasury Bill 

(b) A bill of lading 

(c) A tixed deposit receipt 

((2) I etters of crtdit 

(i) Government Promissory notes 

ll Ixpliinthe iCLvanta^es which privxte companies have over public 
companies and state the restrictions that are imposed by law upon companies 
of the former class 

13 LxpWin the meaning of the followinf;, terms — 

(1) Kefeice m case of need 

(2) Tiavellers cheque 

(3) Accommo ditionbill 

14 1 zplain cle irly the dilierence between a joint promissory note and a 
joint and several promi**sor) note A promissor} note luos 1 promise to 
pay, etc, and is siji,oed b) two or more persons Is their liability joint or joint 
and several ^ 

35 Wbat amount of stamp dut> is payable in India on — 

(a) Dem lod Drafts for Rs 275 and Rs 4,500 respectively. 

(b) Demand I romissor)-notes for Rb 350 and Rs 12 200 respectively. 

(c) 30cia>s sight Hundis for Rs 770 and Rs 30,000 respectively 

(d) A bill drawn at 00 da>s' sight in England for £45 By whom and 

when should the requisite Indian stamps be affixed ? 

16 Wbat are the derivations of the words Bank and Bankrupt ? 

17. What precautions should be observed by a banker is opening an 
account for parties as executors to an estate and what are the powers and 
duties of executors 7 
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18 The public m lodia frequeotly complain of the delay in obtaining 
cash for a cheque presented over the counter It lo said with some truth, 
that m other countries cheques are generally presented to the bank cashier 
who cashes the cheques without delay and only in exceptional cases refers 
to the drawers ledger account 

Explain the cause of the delay in India State bat step^ should be 
taken to obviate the complaint 

19 Explain the <%ubsidiar\ ser\ices Inch nr tern bank render to 
their customers What is the reason for the back \ irdness cf the Indian 
Joint Stock Bank in Foreign Exchanges ? 

20 Write short notes on 

(1) marked cheques 

(2) inscribed stock 

(3) dock warrants 

(4) documentary bills 

(5) mandate 

Draft a Circuhi Letter of'^redit for / ®00 in f 1 in f!aiillr> 
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Abflorption (Si.b Arn'ilffamation) 
Acceptance 

adxantages of early presentment 
of bill, for, 223 

definition of piesentment for, 
222 

domiciled bills, of b} cu tomer. 
207 

need not be on the face of the 
bill 224 

no leg'll obligation on banker 
for *.21 
qualified 223 

pi event meat of bilK foi, (5 m 
i^resentinent) 

piesenrment of bill for, >^hcn 
excused 223 

presentment of bilh for, through 
registered post 222 
time a id place for presentment 
of bill, foi, 223 

Acceptances, 278 
Acceptor 

prehentment not necessary to 
charge the mat er or. 225 

Accommodation 

-bills or papei ,29b (Sts Kites) 

Account 

' iccounl payee crossing, 
sigDihcancc of, 1( 2 
appropriation of pdvmenls into, 
Ibi 

balance of, right to the, 234 
banker must not Jose, without 
adequate notice, 233 
closing of customei s, by banker, 
232, determining keto’-s, 232 
(5 s 6 alsoCustlomerandBanker) 
crediting the, with cheques as 
cash, 43-44 
customer s, 220 et &eq 


Account— 'Coitfi/) 

mandate for the operation of, by 
agent 125 

opening an 123. enquiries by 
banker, before, 123. persons 
capable of. 126 et seq 
partnership and partner's pri¬ 
vate, 133 

profit and loss as a source of 
credit mfoimation, 279 
leasonable time for crediting 
the 43 44 

right to close the, 232 
Secreev of customer's, 52 (Ss6 
aLo Banker) 
state of customer s, 223 

Accounting 

bank, impoitance of, 102 
cost associations to encourage, 
102 

books facilitating, 104 U seq. 

Accounting mncliinea leasonsfor 
backwardness in India of, 98 
use of in V cstern countries, 229, 

Accounts 

administrators, of, 235 
agents, of 125 
associations of. 136 
bankers diit> to secrecy of the 
state of customei s, 62, except 
on reisonible and proper occa¬ 
sions, 182, continues even after 
the closing of the accounts, 55. 
bankrupts, of 137 
building socieiies, of, 136 
clubs, of, 136 

combining customer's, banker's 
right ol, 40 

companies of trading, 130 
current, 52, 2)2 at siq 
drunken persona, of, 128 
examination of, by banks, 273 
executors, of, 135 
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Accounta— (ConM ). 

fixed deposit, 57, 112 
joint, other than partnership 
and tru&t, 134 

join* Hindu families, of. 134 
legal lepresentatives of, 235 
liquidators of compan«es, of, 137 
local authoritieb, of, 136 
lunaticb, of, 128 
married women, of, 129 
mechaniration of bank, 96, its 
advantages, 96< 97, disadvant¬ 
ages,97, reasons for its absence 
in India, 98 

mercantile agent«, of, 137 
minors, of, 126 

mohammedan customers, of, 138 
objects of keeping proper, 
bv banks. 103 also Bank) 
payable, 278 

partnerships or trading firm’s, 
131 

running, 292 
savings bank, 119 
scrutinv ol, 273 
trustees, of, 135 

Acquiescence 

pass book, in entiies in, 228, 231 

Act 

Indian companies, banks regis- 
teied under, 70, provisions of 
the, distinguishing banks from 
other companies, 70 
negotiable instruments, criticism 
of, 27 

Acts (Sea \ariou<- Acts) 

Banks formed under special, 69 

Administrators. Banks as, 402 

(Also see Executors) 
indorsements by 193 
precautions while dealing with, 
in safe custody deposits, 414 

Advances (Also see Loans) 
book debts, against, 986 
documents of title to goods, 
against, 361, additional risks 
in case of, 365, general pre¬ 
cautions, 367 


Advances—(Confi). 

industrial securities, against,. 
329, 336 

lands and buildings, against* 
370 

produce, goods and documents 
of title to goods, against 349 et 
set), divergent views as to their 
suitability. 349, divergence ex¬ 
plained, 851. 

advantages of 351-353. dis¬ 
advantages of, 353, reasons 
for unpopularity in India, 
354, general precautions in 
making, 355, banker to be 
familiar wth different mar¬ 
kets, 356.to deal with owner 
of goods or an agent m posses¬ 
sion ot the security, 356, goods 
or produce to be accepted 
should a^ far as possible be 
necessaries of life, 358, proper 
care in valuation, 358, Hed^,- 
ing the unsold stock, 360, pro 
per storage and insurance of 
goods pledged, 360, must have 
legal possession of the pro 
duce, 361, strict supervision 
regarding releases, 301 
shares of private companies, 
against, 348 
ships, against, 387 
stock exchange securities, 
against, 332 et seq, points in 
favour of, 333, drawbacks of, 
334, precautions m makin^, 
330 

considerations in making, by 
banker, 262 

forms of. 2o5, cash credits, 265, 
loans, 267, overdrafts, 266 
importance of. 261 
Indian banks, by, 265 
loans and, 261 et scg 
locking up of, for a long time not 
safe, 263 

moderate sums of, to a large 
number of customers pre¬ 
ferable, 264 

prinaple of safety to guide in 
making. 262 

principles, some general, about, 
262-5 

secured by collateral securities* 
327 
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Advances—(Cofi^<2.), 

to be repayable on demand, 263 
stock broLer^^, to, 335 

Agencies, 

credit,272, abbeaceof.inlndia 273 

Agency services, 

of modern banks, 393 et ^eq. 

Agent. 

accounts operated by, 125 
attorrey. as 400 
aultiority of, m case of 
emergency, 397 

banker as, for his cubtotner, 40. 
415 

LOllectiDf’ bdoker as. for hib 
customer, 211, J14 
mandate for the operation of an 
account, b\ an, 1.5 
minor as, 127 
money icceived ci<^, 140 
patlner as, 132 

Agents 

commission, a® borrowers, 
i samples of 287 
mercaniile, account^ of. 137 
L)ne>pofldeots ^nd Ke- 
presen tati\es) 

Agreement 

partnershiT* L(l\anta(;es of 
written 64, mam clauses uf, 65 
of ile,Josit ID writing, 330 

Allonge, 169 
Alteration 

fraudulent, 154, noMccsto pre¬ 
sent. 154 

material, 154 tt set/, clieques 
with, 181, eflect of, 155, exam¬ 
ples of, 157 

in the cheque, 157, 180 
cheque, of, from bearer to order, 
157 

crossina, of, 160 
crossed cheque, of, 163 

Amalgamation, general tendency 
towaids, of joint stock banks, 61 

Ambiguous Inatructloas, 394 

Amount 

alteration of, 179 


Amount—(Con/d.). 

in words and figures different, 
on a cheque, when, 179 
in foreign currency, 154 
of the cheque, 153 
raised, on a cheque, 179 
Analysis of a statement, 274 
" And Co ,” crossing, 160, 161 
Appliances, bank, 95 
Appropriation of payments, 183 
Appropriation of trust property, 
to trustee's own account, conse¬ 
quences of, 402 

Aristotle, on interest taking, 14 
Articles of Association, 80, 83, 
130, 807-8. 309 

U'^efiilnessof companies having, 
i31 

duty of banker to examine, 131 

Assets {See also hinancial State¬ 
ments) 

differentiation of liqoid and 
other 275 
fixed, 277 
kind*' of, 275 et seq 
liriuid, to be suflicient to meet 
slioit term liabilities. 275 
meaning of, 274 

stcitemenls of,and liabilities, 280, 
examples of, 284 et ^eq, to be 
examined b\ banker, 275 
lUndn, 278 

stock exchange securities as, 277 
tock in trade as, 276 

Assignment 

at common law, 389 
book debts, ot, 389. 391 
cheiiue, not an, of debt 163 
essentnls of a valid, of book 
debts, 390 

in case of deli\ery order, 364 
life polic>, of, *'86 
notice of, to the debtor, 890 
practice in Indian Courts regar¬ 
ding law of, 390 

Associations, accounts of, 136 

Atkin. L J. on relatoinship between 
banker and cusiomer, 39 
Attorneys 

banks acting as, 4 JC 
Authorities, local, accounts of, 136* 
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B 

Bailee 

Banker as, 408 

gratuitous bailee distinguished 
from bailee for reward, 408 
(Also S9e SafeCustody Deposits) 

Balance 

LomputatiQU of. 181 
of account, right to the. 234 

Balance-aheet 

analysis of (sos Statemf^nt) 
as a source of credit imforma* 
tion 274 

special form of, for banking 
companies, 73 its unsatisfac¬ 
tory nature, 74, bugfi^ested 
chaoses in it, 74. 

Bank 

accounting {see Accounting) 
accountr, the mechanisation of, 
96 sr seq, ad^/antages of, 06 ct 
5e«2i dibad\anU»es of, 97,98. 
reasons for its absence in 
India, 98 

advances against lands and 
buildings liy, 370 
advances to stock btoiiers by, 335 
appliances, 95 

balance sheet of. '•pecial faim,73, 
its use to binker, 274 
building, 9t 
Bonds, issue of, by 112 
Cash reserve of, 243, factors 
aiiectin^, 245 

Collection of cu^tomei's bills, 
by, 2^1 

Commercial, functions of a, 22 
Cu'tomeis of, special types of, 
125 at 6 ( 1 / 

directors af a, 80 ci\ il liability 
of, 84 definition of, 8C. gros« 
negligence by, con*-e<|uences 
of, 86, legal position of, 83, 
liability of, to bank, 85, to 
bhaie-holdcrs and creditors 
of. 85 

under the Indian Companies 
Act. 87 et set] 

misapplication of money by, 
consequences of, 86 
powers of, restrictions on, 92 


Bank*(Cofirc|.)> 

qualifications of, 80 
Specially qualified, 32 
Examination of accounts of firms 
or persons, by. when making 
advances, 273 

Funds, disadvantages of locking 
up. bv, 330 

General manager of, 90 (Stfe also 
Manager) 

authority of, scope of, 93 
defects to be aioided by, 92 
essential qualities of. 90—92 
genetal qualificati ms of, 90 
li ibilities of, 9^ 

Letters nf Credit, issue of, by, 
416 

nmiP of a new, 78 
neii. pomes arising at the 
stalling of a. 77 

Objects of keen.ng proper 
accounts b\, 10). haung chro¬ 
nological account of transac- 
tions, 103. knouing exact 
amounts owing to and by a, 
103,knowing its exact position, 
103 

Origin of the word, 13 
piivale, number n( pirlners 
in a, 63 

Statement, half xearlv, by, 71 
Telegiaphic < ode of a, 95 
Window clispliv. b>, 101 

Bank Charter Act (1833), 19. 

Bank Charter Act (184 4), 63, 110. 

Bank DepoeiLs (set Deji iti) 

Bank of England, history of, 16 
0 t seq, lestriLti )ti of the monopoly 
of note issue to, 18 

Bank Officer madeiiuite number 
of, m India 142, a reason for the 
restricted use of bills, 293 

Bank Notes 

issue of, by banks. 110, by U S. 
A. banks, 110, in India. Ill et 
seq 

history of the origin of the issue 
of. in England 110 

Bank Publicity, 99 

different forms of, 99 
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Bank rate, 

mf^aciDg of, 114 

Bank reaervea, ’.43 
Bank atationery. 95 
Bank window dlaplay, lOi 
Banker 

acceptance by, of bills drawn by 
customer, 207 

account, precautions by, on 
opening an, et sefj, 

administrator, as, 402 

advances of, general principles 
about. 262 

advances by, ajjainst goods ,349. 
{See Advances), general pre¬ 
cautions in making, 355-361, to 
be familiar witli different mar¬ 
kets, 350, to take possession of 
owner’s property or security, 
^56. to hedge the unsold stocks 
by the sale of luiures, 360, to 
properly store r-iiid insure 
pledged goods, 360, to see that 
the customer is prudent etc , 
355. to see that the Roods arc 
more or less necessaries of 
life, 358, to supervise the 
release of the produce, 361, to 
tako car-^ in valuation, 358, 
agaiast document of title to 
goods, H65, additional risks in 
case of the latter, to be noted 
by. 305 General precautions. 
367 ct sefi, 

agent, as, for customer, 40, 415 
special, in buying and selling 
stocks and shares, 398 

Attorney, as. of his customer, 
404. powers given to him by 
Powers of Attorney Act, 405 

bailee, as, 40S. liability of, for 
negligence and conversion, 
409-10 

bills, collection of, by,.221 

borrower, as, 107 et seq 

borrowing by, forms of, 110 ct set^ 

brokerage, charged by 400 


Banker— (Confd.l. 

call loans, by, 249 

ca-^.h credits overdrafts and' 
loans, by. 265 et seij 

cherjue, must be drawn on a, 148 

cheques, collection of, by, 210, 
223 

Collecting, and hii* cu.stomer, 
220-1. agent of his customer, 
as, 211, 214. cashing cheques 
drawn on other banks, by, 221. 
cheques crossed “a/c payee" 
and disposal of, by, 162 

chequer, crossed, ''not negoti¬ 
able" and, 214, collection of 
bills, by, 221. precautions in 
the, 222, collection of cheques, 
by, 210, 220, crossed cheques,, 
disposal of, by, 211. crossing 
of cheques', by, '^13, defined^ 
210, dutie.? of, 221, endorse¬ 
ment s on cheq ues verification 
by, 217, forged cheques and, 
21.1. holder for valub.as,210,211, 
:<14, liabilitv of, for conversion, 
212, negligence of, 212, instan¬ 
ces of, 2)7 et seq, notice of 
dishonour of bills, by, 226, 
Presentment for acceptance 
of bills, by 222, when excused, 
223, advantages of early, 223. 
Presentment for payment of 
bills, by. 224, Presentment of 
cheques by.223, Statutory Pro¬ 
tection for, only in case of 
crossed cheques, 231, Position 
of, prior to, 212 

Compound interest, right of, to 
charge, 56 

Closing of cu.stomers’ account 
by, 232 et seq, notice for the, 
by, 233 

Cenversion, liability of. for, in 
case of Safe Deposits busi¬ 
ness, 410 

Credit agencies and, 272 

Customer, and, 29 seq, general 
relation of, 37, Atkin L. 3. on, 
Z9\ Sir John Paget on, 38 
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Aanker^fConf^.). 

Customer's account, right of, to 
close. 282 

Customer’s accounts, right of, 
to combine. 40 

Customer's title, to money de* 
posited, not concerned with, 
125 

Customers, special types of. 
and, 418 et seq. 

Definition of. 29,American, 30, 
Doctor Hart's by, 90. Hilton 
Young Commission, by, 33, 
Indian Law, according to, .32, 
Sir John Paget, by, 31 

Dividend warrants, collection of, 
by. 397 

Domiciled bills, payment of, by, 

45 

Duty of. as regards presentment 
of bills, for Daymen!, 224, for 
acceptance, 223, executor or 
adminstrator, as,403, in paying 
Court-fees, 404, indorsements 
on cheques, as, regards, 184, 
Secrecy of customer's account, 
as to, 52. continues even after 
the closing of the account, 55, 
limitations on, 52 

Employment of funds, by, 343 
Executor, as an, 402 

Fixed Deposits, legal position of, 
in connection with, 114 

Good faith, must act in, 199 

Guarantees, obligations and 
rights of, in respect of con¬ 
tracts of, 316—18, care in deal¬ 
ing with the debtor. Si7, not to 
vary original terms of con 
tract, 316, not to release the 
debtor. 3l7,not to give indulg¬ 
ence to the debtor, 318, proper 
handling of securities, 317 

Incidental charges, right of. to 
make, 55 

Indian law, according to, 32 

Industrial securities, advances 
by, against, 336 
Holder for value, as, 210 


Bnoker—(Co»W.). 

Lands and Buildings as securi- 
tier, causes for unpopularity 
with, 370 et seq. 

Letters of credit, issuing of, by, 
416 

Life policies, reasons for the 
unpopularity of. with, as 
securities, 380 et seq 
Loans and advances by, 261 
Money paid by mistake, recovery 
of. by, 236 

Mortgage, position of, m case of 
equitable. 346 et soq 
Negligence, must act without 
199, liability of, for, in case of 
safe custody deposits. 409 
Notice to close customer’s 
account, by. 233 

Obligation of, to honour custo¬ 
mer's cheques, 43, limitations 
OD, 172 

Payer of domiciled bills, as. 207 
et seq. 

Paying. 172 et seq, (Alsosee Pay¬ 
ing Banker) 

Purchase of stocks and shares, 
precautions by, in, on behalf 
of Ins customer, 399 
Relatioubhipbetvveen. and custo¬ 
mer, general, 37 et seq, special 
features of, 42 et seq 

Return of cheque, by, 206—7 
Right of, to charge compound 
interest,56, to close customers' 
account 332i to combine custo¬ 
mer’s accounts, 40, to have 
reasonable time for crediting 
funds before they can te 
drawn against, 43, to make in¬ 
cidental charges, 55, with re 
gard to contracts of guaran¬ 
tee, 318 et seq. 

Safe Custody Business, precau¬ 
tions by, in, 411 et seq. 

Secrecy of customer’s account, 
duty of, as to, 52, continues 
even after the account is 
closed, 55| occasions justifying 
disclosure. 58 

Securities, charging of by, 338 
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Canker—(CoMfd.). 

legal or equitable title of, to, 
342, purchane by, of stock ex¬ 
change, on behalf of his custo¬ 
mer, 230, selection of, points to 
be noted by, in, 250 et seq, 
valuation of, by« 337 
Services to customer, agency, by, 
393, miscellaneoub, 406, subsi¬ 
diary, 392, ttt seq. 

Shares of private companies, ad¬ 
vances by. against, 348 
Status of, in ancient India, 3 

Statutory protection to collecting, 
{Set Collecting Ranker) to 
Paying {See Paying Banker) 
Stock<^ and shares, pobition of, 
as to bale of, 390 
Surety, obligations and rights of, 
against. 318 
Trustee, as, J9, 400 
'1 rusieeship of. in case of safe 
custody deposit!., 39 
Uses of (unds by, 243-302 
prohtable 249,unprofitable,243 

Canker'a Booke, banker need not 
produce, in courts of law, 23 

Banker’^ Books Evidence Act, 
1801,24,29 

Banker's Clearing House, 246 

in England, 141 

Banker's drafts, 148, 416 

Banker'sLlenamouots not due,does 
not attach to, 51, an implied 
pledge, 46 et seq, bonds and 
coupons, deposited for collec¬ 
tion, attaches to, 49 documents 
or valuables left inadvertently 
in banker's hands, does not 
attach to, 50, Limitation Act 
and the. 51, money or bills 
deposited for a specific pur¬ 
pose, does not attach to, 50, 
money paid by mistake by 
third person, does not subject 
to, 242, Safe custody deposits 
and the, 48 

Bankers* Trust Company of 
New York, lOO 

Bankers, borrowers, as, 107 et seg. 

Banking 

antiquity of, in India, S, 3 


Banking— (Coniif.). 

Bannerjee. Dr- P. N, on, 3, 
Temple, Sir Richard, on, 3. 
Bombay Provincial Banking En¬ 
quiry Committee, definition of, 
by, 5. recommendation of, re¬ 
garding change of “bearer" 
into "order" cheque, 185 
Companies, position of, combi¬ 
ning lianking with other kinds 
of ba<>inehs, 33 

deposit, and cheque currency, 
growth of, in the West, 19 
Early history of, in the West, 14 
et seq. 

Evolution of 25 
Indian, History of. in, 2 
Laissez/litre policy in, 10 
Practice and law of Indian, at 
variance, 12 

Banking Companies, or corpora¬ 
tions, 69 ct seq. 

Reserve Liability of, 80 

Banking Company 

access to ihe copies of extracts 
from account books of 
branches beyond India suffi¬ 
cient for audit, 73 
authentication (rf the statement 
of, 72 

compulsory half-yearly state¬ 
ments b>, 71, copies to be ex¬ 
hibited in conspicuous places, 
71 

Share-holder s' right of applica¬ 
tion to Government for investi¬ 
gation into the affairs of a, 73 
Special form of balance-sheet, 
for, 73 

Banking Enquiry Committee 

Indian Central, appointment of, 
9,10 

recommendation by, regarding 
indorsements, on bearer che¬ 
ques, 185, regarding banker's 
cate of Trust Receipts,369, re¬ 
garding extension of facilities in 
way of mortgages to other com¬ 
mercial towns, 375 
Suggestions about balaoce-sbeeta 
of banks, 76 

Views about advaires by Indian 
banks, 265 
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Baaklnc Enquiry CommlUee 

^iContd ) 

about disc)ontiii |2 of bills of 
exchanfre 291 

Banking Firm 

Partners maximum number of 
in a 70 

Banking Law 

the meaning ol 24 

Banking Legislation 

pro** anJ cons oi m India 10 

Banking organizatlona, 

Banka 

Advances b^ Indian ^(5 
Agency sei victb of nudero 393 
1 ind of 393 actinK as tTustces 
executors jr ittomcss 400 
bu-vin an 1 sc Inn of '‘iicks 
ancl slnre 19'' tnment ’n 
collection ol t i iinisson n )te 
<tc 393 Serving iscorre|un 
dents or Icp 1 ebcntall^c of 
then custime s otiier bank« 
orfinincii corpoia^ona J05 
Ancillaiy ‘ir\ue 9 Kssi 
dcation of ’9 

Bu«ine of cli teient t\pesof 21 
Lommerci I iunc.lions of a.. 
lormed under specnl Ac s oi 
Key'll ( barter 69 
Fun is emploMUf nt of b\ in the 
d scountin^ of 1 ills ^94 iiding 
principl in 294 6/ 5 y 
in 1 n^land and Wales btmment 
oi pr igiess of 5^ 
in Indi i the present law f?r 10 
Joint Stocl c^cvclnpnici t of in 
leadini, countries 39 
Nil celHneo is or f^eneral utility 
services b\ 40( examples of 
4C6 dcalln^ in foreign exchan 
gps 41( I sue of letters of 
credit circiihii notes bink 
drafts n ivelltr s checiues etr 
416, 1 eceiving of securities 
deeds and \ iluables for safe 
custody ,406 Serving as refc rees 
of customers 416 Underwriting 
loan to be raided by Govern 
ment ind other public bodies. 
415 

Postal aavingB 7 


Banka—(Cofi/c3 ) 

Presidencv, 7 

Private, reasons for the dwind- 
ling importance of 39, to supply 
and publish certain informa¬ 
tion 64 

Public rise of, in India 6 
bppcializUion of tendenev to¬ 
ward in one or more bu me Si 
21 

Stair and their 11 
Swadeshi movement effect of, 
on in Indn 9 

Ti ustee Sdv mgs n Ln^ land and 
in Indii 119 c/ v y 
Bearer Cheque (Set also 
C heques 

change of mt? in order one 
183 

dehnitnn uf 169 
In loi‘•cn ent if no icces ir> 
in In^ltnl lb4 rt i iiieu in 
India 1S4 

Bibliography \xx«ii 
Bill of Exchange ^0 

definition if 145 

le |Ui lie of 1 146 c/ 56 

Bill of Lading 2 O 

definition >f 3f ^ 
di tin^ui bed f'^oni bill ol ex 
chance 363 
fiincliunof 363 
Li\ i ei chant icro dins 
36- 

Billa of Exchange 

acceptinceof 2 4, a^vanliges of 
cnrly piesentpient i ii 223 
collect on of cu tniner ‘ by 
bani Cl -21 un ut h icsAI obli 
pation on b inlcei 221 precan 
lions 222 oi S5/ complete and 
free ft m defects should be, 
.98 

discountiD,^ of 291 precautions 
in Z 6 ut ^i,q 

di honour of 226, notice of, 22f 
docuineniaiy 297 
domiciled icccptance of, by 
customer, 207, banker as payer 
of, 207 tt 551/ 

payment of by banker. 43 
points to be considered in 
honouring, 208 
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Bllltf of Exchange—(Con«<f). 

foreii^n, 226, protefttiQf* of dis¬ 
honoured, 226 
Inland. 226 

hen, no on, deposited for a 
specihc purpose, 50 
noLini;; on dishonoured inland. 
220 , noiini; and protestinf* of, 
by banker, 226 
Payment of, l)\ hanker, 224 
presentment for acceptance, of, 
222 . when excused, 223, 
re^ibtrea post, 222 
Presentment of, foi payment, 
2J5, not necessrirv to charj;e 
tht mal er or customer, 225 
Protection, no lu case of, 209 
Becei\able, 276 

Reptile ted u<^e ol, in India, 
l^'\s n lo»-, JS)2 

Sump di tv (JD. penalty for 
fell 1 me to pa>. 298 
btamp dutvou, diawn on parties 
out ( f Riitish India, 300 (See 
a/so \ppcndix £) 

St'imp*. c incellption of, on, 299 
htampinc at ter execution 300 

Bllla of Exchange 4ct, (1882). 
148, 156. 163. 165,171, 179, 

197, 213. 219 

protection |;,r en by, to collertin^ 
banker foi Dnidend warrants, 
213 

Bills of Exchange Amendment 
(croASfd cheques! Act, 1906, 
13, 26, 35. 3o. 42, 215 

Blank Transfer 345 

Bombay Keorghnlsatlon Com« 
mittee 

recommendatioo ol, on levying 
stamp duty on cheques, 294 

Bombay Stock Exchange, 399 
Bonds 

bearer, 341 

issue of, by banks, a form of 
borrowing. 112 

and coupons deposited for collec¬ 
tion, banker's hen attaches to, 
49 

drawn, 410 

Book debts 

receivable, 976 
advances against, 389 

37 


Borrowers 

Bankers, a&, 107, et sc2<i typical, 
examples of, 281 et seg., col¬ 
lieries, 282, contractors, 284, 
merchants, 287, mills, 286, 
traders, 281, miscellaneous, 
289 

Broad streets, 272 
Branch 

cheque presented at a particular, 
should be drawn on it, 176 
Branch manager, 94 
branches of bank 

Balance-sheet to be exhibited at, 

71 

Building society, 370 
Buildings 

as securities, 370 

C's, the three, of credit, 271 
Calcutta Agency Houses 6 
Call loans, 249 
Cancellation 

oi stamps, on bills, 299 
Ol debts, m the Clearing House, 
246 247 
Capacity 

as one of the thiee C's of credit, 
271 

Capital 

as one of the ihiee C's of credit, 
271 

bank, of a new, 78 
minimum of, no, 6xed in India, 
but fixed m U S A , lapan 
Canada, 79 

shares, division of, into, 79 

Care 

Banker must exercise reason¬ 
able, 156 

Cargo 

See Bill of Lading. 

Cash, as an item in a statement, 279 
Cash credit, 265 

the system of, a reason for the 
restricted use of bills in India, 
292 

Cash Reserve, 243 

important factors affecting, 249 
minimum, required by law, 248 
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Cash Trao^actlon 

dlstingDished from credit trans* 
action, 268 

Cashed cbequea 

invention for photographing, in 
U. S. A. 

Certlflcntea 

Postal Cash, 244 
Share, deposit of, 342, 406 
Warehonse-keepeTB*. 364 

Ceatoe que truat, 343 

Ceatula que truatent, 401 

Charge. See Equitable Mortgage, 
Hypothecation, Mortgage, etc. 

Chargea 

incidental, banker's right to 
make, 55 

Chartera 

Royal, Banks formed under, 69 

Charter-party, 368 

Cheque 

Advising fate of, by telegram, 
205 

Alteration o5 (m# Alteration). 

initialling, 157, 179 
Amount of the, 153, devices pre¬ 
venting fraudulent alteration 
of, 154, in foreign currency, 
154, with raised, 179 
Ante-dating of, 152 
Assignment, not an, of debt, 168 
Banker's draft can be regarded 
as a, in India, not in England, 
148 

Banker's obligation to honour 
his customer’s, 42 
Bearer, requires no indorsement, 
164 (see also Bearer Cheque) 
Blank, indoned in, 185 
Blanks left in drawing a, not 
negligence, 157, 180 
cancelled, 176 

carelessness in drawing, 157 
cashing of, by banker, 221 
circulation of, drawbacks of 
protracted, 166 

collection of cheques by banker, 
210 (see also Collecting Banker) 
company, payable to a, 188 
conditional, 146 
conversion of, 184 
correctness of form of, 176 


Cheque— (Cotihi,). 

crossed, protection to banker in 
case of, 199, statutory protec¬ 
tion to collecting banker in 
case of, only. 213 
dating of, 153 

debt, not an assignment of, 168 
deceased person, payable to a, 
189 

definition of, 145 
demand, payable on, 150 
dishonour of, 172, 201, 206 
drawing of. 150 

drawn, must be, on a specified 
banker, 148 

for a certain sum of money, 149 
fictitious pa>ee, payable to, 195 
payable to bearer, 
fixed deposit—not to be drawn 
against, 117 
forged, 201 

form, correctness of. of l7o 
holder of, 176, 139 
bolder for value of, hen banker 
IS, 339 

honour, obligation of banker to, 
42 

indorsed in blank, 186 
indorsement of, 169, per, pro. 
188, A. B per X. 189 (See 
also Indorsement ) 
in foreign currency, 154 
issue of, 163 

loss of 165. lu transit, 164 
material alteration of, 154, 181, 
initialling of, 
mutilated, 176 

" not negotiable ", crossed, 214 
capable of transfer, 162 
open, 173 

opening of crossed, 163 
order, an unconditional, 147 
origin of the, 139 
payable on demand, is, 150 
to deceased person, 189 
to a company not to be collected 
without enquiry for the 
credit of the account of any of 
its officers, 218 
payee of a, 149, 152 
to be certain, 149 
payment by, 141 

payment of, 172 (See also Paying 
Banker) when refused by 
banker, 205 ei seg^ 
pencil, should not be drawn in, 
exception in the Great War, 147. 
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Cheque—(CoMfij). 

Per. pro. iodoreement on, 1B8 
popular, the, 141 
post-dated, 152, risks in honour¬ 
ing, 177 

presentment of, 223, within a 
reasonable time, 43 
printed form, drawing on a, 
prefer rabie, 151 
raised, 179 

requisites of a, 146 et seq. 
restrictive payee of a, 153 
returned, remarks on, 206 
signature on, 158, 176, 200 et seq, 
should purport to bear the, 
banker is instructed to 
honour, 201, impressed by, 
rubber stamp, 

specihed banker, must be on a, 
148 

stale, 178 

stamp duty on, abolition of, 143 
stopped, 205 
transference of, 169 
true owner of, 215 
unconditional order, is an. 147 
use of, in India, 142, reasons 
for restricted, 142 ot seq, 
suggestions for propularizing 
the, 144 Gt soq. 

Writing, an instrument in, 146 
Cheques, 139 et seq, 

•Cheque uirrency. 

advautages of, 140 
growth of deposit banking 
and, in the west, 19 

Chose In action, 390 
Circular letters 

as a form of publicity, 100 
Circular letters of credit, 419 
Circular notes, 416, 419 

Circulation of Cheques, 

drawbacks of protracted, 167 
Clayton Act of 1914 (U.S.A.) 82 
Clayton’s case 

the rule in, 183, 184, 331 

Cloarinff House. Banker's, 141 
importance of, 159, 246 

Close 

banker's right to, his customer's 
account, 232 


Closing of the Account 

banker’s duty to secrecy coa- 
tinnes even after, 55, 232 
notice, adequate, by banker 
before, 283 

Clubs 

accounts of, 136 
endorsements on cheques pay¬ 
able to, 188 
indorsements by, 191 

Codes 

telegraphic, of banks, 95 

Collateral Securities 

different kinds of. 327 
goods as, 330 
industrial, 329 
margin for, giltedged, 329 
realisation of, 331 

Collecting banker. (Sss also 

Banker). 210 et seq. 
agent of his customer, 211 
bills, no legal obligation on, to 
collect, 221 

crossing of cheques by, 218 
customer, aud his, 220, must act 
on behalf of his, 216 
customer’s account, and, 210 
ct seq, 

good faith and without negli¬ 
gence, must act in, to escape 
liability tor conversion, 212, 
216 

holder for value, as, 210 
indorsements, eiaminalion of, 
bv. 217 

legal position of, in U. S. A., 211. 

prior to statutory 
protection, 214. 
notice oi, ^shonour by, 226 
presentment for acceptance of 
bills, by, 232, for payment of 
bills, by. 224 
of cheques by, 220 
return of cheques by, 221 
uncleared cheques credited as 
cash, and, 43—44 

Collection 

bills precautions in of, 222 
bonds and conpons deposited 
for, lien attaches to, 49 
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Oollectlon—(Co»f£{.). 

cbeqoes and bills, of, by banker, 
210 

coupons, of. 393, 896 
customer's bills, of, 221 
Combining accounts 
Banker's rif’ht of, 40 
Commercial Banka 
fnnctiODs of, 22 

lending of funds against securi¬ 
ties by, 370 

Savings bank departments in, 
121 

Common Courteay, 53 
Com pan lea 

accounts of trading, 130 
articles of association of, 80, 88. 

330-1, 307—fl, 809 
borrowing powers of, 131 
combining banking business 
with other kinds of business, 
position of, 38 
guarantees by, 307, 306 
indorsements of cheques pay¬ 
able to. 188 

information required before 
opening accounts with, 
Joint-stock, registrar of, 71, 
liquidators of, accounts of, 
137, borrowers, as, 282 
Private, advantages enjoyed by, 
77 

trading, as customers, 130 
Registered, as guarantors, 307 

Complimentary or courteay titlea 
no part of indorsement, 186 
Concealment 

effect of, on guarantee, 313 
Conditional acceptance, 223 
Conditional Indorsement, 169 

Consideration, 390, its meaning, 
310 

in guarantees, 309 

Continuing guarantee, (See 

Guarantee.) 

Contract of guarantee, 303 

consideration for, 309 
persons capable of entering into, 
306 et stg. 

fros and cons of, 805 
scope of, 314, 315 


Contract of guarantee—(CoMfd.). 

surety, rights of the, in, 321, 
to call for particulars from- 
banker in, 321, to revoke, 822, 
to be discharged, 325, 826, 
to succeed to all rights and' 
equities of the creditor. 320, 
to terminate a contiuuing 
guarantee, 322, against 
debtors and co-sureties, 324. 

C ontract of Indemnity 

distinguished from contract of 
guarantee, 304 
Contractors 

as borrovvers. 284 
Conversion 

Banker's liability for, in case of 
safe custody deposits, 410 
collecting banker's liability for, 
212 

defined, 410 

Co-operative Credit Societies Act 
(1912). 300 
Co-partner 

a partner's power, to bind. 65 
an exception to the rule 66 
negligence or fraud of a, liability 
in case of, 68 
Correspondents 
Banks as, 405 

Corporate Records 
of banks, 104 
Corporations 

.. Banking Companies and, G9 

Cosurety 

Sett Surety, Guarantee etc. 

Coupon Book, 396 
Coupons 

use of, 396 

crossing of, upheld in England, 
390 

precautions by banker in collect¬ 
ing, 396 
Credit 

basis of, 269 

C's. the three, of, 269 

Cash, 265 

character, capacity and capital, 
271 

definition of, 267, by Laughlin, 

267, by Knies, 267, by Nassa, 

268, by Mcleod, 268 
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*CTeA\t^(Contd ). 

letters of. (See Letters of Credit) 
circular letters of, 419 
meaning of, 272 

Credit agencies, 272 

absence of. in India, 267 
information furnished by, 272 

Credit transaction 

distinguished from cash transac- 
iiOQ, 268 

Crossed Cheques Act (1876). 37 
312 

Crossed cheques. 159 et soq 
advantages of 140 
distin^'Uished from open cliequesi 
173 

statutory protection of banker 
ou, 119, 213 

Crossing 

"account payee ’ 102 
cheque, a mateiial part of a, 160 
die (lies, of 160 
coupons, of, 396 
dividend irnnts, of, 
ioims of, diOereut 16L 
gpneial defined 160 
' not ne.(Otiable, lo 2 
ongin of, 159 

Payment cjntrary to, risk'' of, 
175 

Person vvitii authoiity of, 1 (j 3 
aignihciGre of, lo3 
special, lb) 
specimen- of, 161 
Current Account, 52, 232 ei &017 
appropiiation of payments and, 
18d 

assignment of 2 M 
bankruptcy of customer and, 232 
closing of, 282 
diBclosuie of, 52 182 
garnishee order and 232 
Rule m Clayton s case and, 183, 
184 

Secrecy and, 52, 182 
uncleared items and 48, 44 

Current Deposits, 121 9t sMq, 

Limitation period in case of, 36 
Custody (S 00 Safe Custody) 

Custom 

negotiability by, 340 


Customer 

balance of account of, computa¬ 
tion of, 18 L 

Banker and, 29 ot aa/j, general 
relation between, 37, 220, 
special features of the 
relationship, 42 
Banker as agent of, 40 
bankruptcy of, 282 
cheques of, consequences of 
wrongful dishonour of, 44 
crediting, before clearance, A 8 | 
44 

death of, 205—6 

defect in title of, to cheques de¬ 
posited, banker not concerned 
with, 126 
definition of, 94 

examination of pass book by, 228 
forged signature and, 201 
insanity of, 205—6, insolvency 
of 205-6 

notice by, to close his account, 
232 

opening of account with bank by, 
125 

Pass Book of, 228 (See also Pass 
Book) 

Paget, Sir John, on definition 
of, 34 

bet off by, 236 
si^'uature of, 200 
specimen signature of, 125 
Customer of Bank, 125,172, 220 
Customer's account 

Secrecy of the state of, 52, 182, 
except on reasonable and pro- 
pei occasions, 182 
Customers accounts 

bankers’ right to combine, 40 
<>t seg. 

Customer s cheques 

bankers obligation to honour 
hi<;, 42 

presentment of, within a reason¬ 
able time, 43 

Customers' death, 205 

right to the credit, balance la 
case of, 234 

Customers’ signature 
specimen of, 125, 200 
Customers’ title 

to money deposited, banker not 
concerned with, 125 
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Costmerj 

special types of. 126, bankrupts, 
137, dubs, assodations etc., 
136, drunken persons, 128, 
execntors. trustees, 135, joint 
Hindu Families, 134, liqui¬ 
dators of companies, 137, 
local authorities, 136, luna¬ 
tics. 128, married women, 129, 
minors, 126, mercantitle 
agents. 137, mohammedan 
customers, 138, partnerships, 
131, trading companies, 130 

O 

Daniagee, 

cheque, for dishonour of, 44^5 
conversion, for, 218, 410 
disclosure of account, for wrong¬ 
ful, 33 

negligence, for, 409 

Dntlnff of chequefl, 153 (also ste 
Cheques) 

Deatli 

of customer, 205, 284 
of surety, effect of. on guarantee, 
893 

''Debentures,’ 341,139 

Debt 

assignment of, cheque not an, 
168 

default in payment of a, notice 
of. 832 

Debtor 

or creditor, the general relation 
between banker and cus¬ 
tomers is that of, 37 
notice of assignment to the, 390 

Debte 

Bad and doubtful, and Balance- 
sheet, 75 

Book, advances against, 389, 
and accounts receivable. 276, 
assignment of, at common 
law, 389, assignee's right 
subject to equity, 391 
Public, 254 

Default, 

in payment of a debt, notice of, 
332 


Delivery 

indorsement completed by, 169* 
Delivery Orders, 364 
Demend 

payable on,cheque, 150 

Demande 

that can be foreseen by banker^ 
244 
Deposit 

in joint names, 119 
Deposit account, 118 
Deposit banking, 

growth of, in the West, 19 

DepMit rates, 

in India. 113 
in England. 114 

Deposit receipt, 116 

and donatio mortis causa, 118 
Safe custody, 407 
Stamp duty, exemption of, from^ 
119 

transferable, not, 116 
use of, 117 

Deposits 

accepting, precautions in getting 
letters of introduction about 
customers before, 123 ei seq 
Bank, 112 

Current, Fixed and Savings 
Bank, should be shown sepa¬ 
rately in the balance-sheet, 74 
current, 121, of 507. 
limitation period in case of, 56 
banker’s obligation in case of, 
122 

interest on, 122 
Fixed, 113 at seq 
limitation period in case of, 
57 

investments, as, 113 
cheques not to be drawn< 
against, 117 
definition of, 112 
attachable by court, 118 
legal position of banker as re¬ 
gards. 114 

limitation period and, 118 
payment of, before due date», 
by banker. 115 
Interest on, in England, 123 
in India, 122 

Postal Savings bank, 120 
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DepMits—(ConfJ.). 

Ratio betweea current and 
fixed.112 

Savings bank, obiects of. 120 
origin of. 119 

Size of. 247 

Diligence, due, 

general manager's liabilities for 
want of, 93 

Directorate, the, 80 

Director, 

Bank, of a, not to be on the 
boards of other banks, 82 

Dlrectore. 

Bank, qualifications of. 80, 
Gilbart on, 80, Bagebot on, 
8J, specially qualified, for 
specialized banks. 82 not to 
be oa (be boards of other 
bank-), 8 their legal position, 
83, their uvil liability, 84, 
their liability to share’ 
holders and creditors, 85, to 
the Bank. 85, for misappro¬ 
priation, and misapplication, 
86. for loss due to their gross 
negligence So, for misfea¬ 
sance, under the Indian Com¬ 
panies Act, 87 9t 

Trading companies of, cessation 
oi the poiwers, of, 131 

DInclodIng of account, 52—53 

Discounting, 

of bilb of exchange, 291, points 
ID favour of employing funds 
in, 294, certainty oi pay¬ 
ment on due date, 294, 
employment of funds for a 
short period. 295, liquidity, 
295. free from fiuctuatious in 
prices, 295, higher yield, 295 

precautions in, 296 

Dishonour 

of bill, consequence^ of a wrong¬ 
ful, 44 

notice of, 226 

of cheque, right of holder in 
case of. 165 (Sec also Payee 
and Cheque) 


Distringas, notice in lien of, 847 
Dividend Warrants, 213 
meaning of, 397 
crossing of, 213 

Dividends 

bearer securities, or, 396 
crossed, can be effectively, 
according to Indian practice, 
214 

receiving of, by banker on his 
customer's behalf, 89i—3. 
397 

specimens of indorsements on, 
196 

Dock Warrants, 364 

Documentary 

bills, 297 
credit, 416—417 
letters of credit, 418 

Documents 

distinction between, that give 
title to goods and those which 
are mere receipts, 365 
no hen on, and valuables left in 
the banker's hands inadver¬ 
tently, 50 

Documents of title to goods, 361 

advances against, by banks, 361. 
advantages of, 351 §t seq, 
disadvantages of, 353, diver¬ 
gent views as to ihe suitability 
of, as securities, 349 
principal kinds of, 362 
Bill« of lading as. 362 
Delivery orders, as, 364 
Dock warrants as, 364 
Railway Receipts as. 365 
Warehonse-keeper's certificates, 
as, 364 

Domiciled Bills 

acceptance of, by customer, 207 
banker and, 207 at seq, pay¬ 
ment of. by. 45 
honouring of, 208 
indorsements on, 208 
meaning of, 207 

Donsllo mortis causa. (Saa Depo¬ 

sit Receipt) 

Drafts 

banker's, issuing of, by banks 

416 

protection for, 200 



S84 


BANKING LAW AND PRACTICE IN INDIA. 


Drawer 

bill, of, 150, 222 et seq. 

cheque, of, payment M lost che¬ 
que to be stropped through 
the, 165 

right of crossing by, 163 

OrawloR 

of cheques, 160 (See Cheques) 

Drawn Bonda, 410 
Drawn Note 

use of, in early times in England, 
139 

position of, under Lax mercaio- 
ria, 189 

specimens of, 140 

Drunken peraone, 

as customers, 129 

Duna, 272 


^*Effectanot cleared,*’ remark, as. 
on a cheque returned by banker, 
44,55, 182 

employment of funda, 243 ct seq, 
267 et seg. 

principals to guide banks in the, 
294. employment to be for a 
definite period, 295, (o be 
liquid, 295, to be free from 
fluctuations in prices, 295, to 
yield high profits, 295 

Gndoraement 

allonge, on. 169 
defined, 1C9 

kinds of, 169, in blank, in full, 
conditional, restrictive, 169, 
bearer cheque requires no, 184, 
regular and irregular, 
specimens of, 190 
clubs, societies etc., 191 
firms and joint payees, 191 
individuals, by, 190 
illiterate persons, by, 194 
impersonal or fictitious payees, 
195 

joint stock companies, by 193 
eaecutors and administrators, 
by, 193 

trustees, by, 194 
married women by, 194 
official payees, by, 194 


Eudorjement—(Coiled.). 

on Dividend Warrants, 196, 
cheques payable to com¬ 
panies, 168, to deceased per¬ 
sons. 189, females, 187, illite¬ 
rate persons, 187, joint payees 

186, with, A. B. per X, 189, 
practice should be discon¬ 
tinued. 189, Christian names 
need not be written in full in, 

187, c'lmplimentary or cour¬ 
tesy titles form no part of, 186 

Payee's name, when, is mis* 
spelt, 187 

principles to guide in, by payees, 
18h—196 

per.pro, cheques with, 188 
Sans recourse (without recourse), 
170 

Endorsements 

forged, position of paying banker 
as regards, 19o 
order of, 169 
on cheques, 217 
per. pro, 188. 218 

English Limited Partnership 

Act, 1907, 1 0 

English mortgage, 378 

English Stamp Acts (1782 ic 
1815), 159, 19> 

Enquiries, 

banker's, before opening an 
account. ]2J 

Entries, in Pass Book, elTect of, 229 
favourable to customer, 229, to 
baukc r, 230 {also see Pass 
Book). 

Equitable mortgage. 374 

different ways of efiecling, on 
registered securities, 344 ei 
seg, points jin favour of, 375, 
disadvantages of, 376 
precautions required while 
effecting, 346 

Equitable title. 342 

Estoppel, 

negotiability by, 340 

Exchange. Bills of, (see Bills) 
Exchanges, 

Foreign, dealing in, 416 
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exchequer, 

Treasury, money orders, 139 
executore. 402 ct seg, 
as customers, 135 
banks as, 402 

Banker may require the pro¬ 
duction of probate by, 153 
indorsements by, 193 
precautions while dealing with, 
in safe custody business. 414 
valuables for safe custody, de¬ 
posited by, 414 

F 

Factors Act (1899), 349 

Federal Reserve Act (1913), 246, 
248 

Female payees, indorsements by, 
187 

Fictitious payees, indorsements 
by, 195 

Financial records, banks, of, 105 
Financial Statements, 274 
Firm, account of, 13i 

maximum number of partners in 
a, 70 

Firms, 

indorsements by, 191 
Fixed Assets, 

of companies in financial state¬ 
ments, 227 {iott Assets) 

Fixed Deposits (see Deposits) 
Limitatiou peiiod in case of, 57 
Foreign currency, cheque m, 149, 
154 

Foreign Exchanges, 

dealing ID a geueral utility 
ser\ice of modem banks, 40b, 
416 

Forged Indorsements, l9o 

Protection against, to collecting 
banker. 213 

paying banker (also see Endorse¬ 
ment) 196 

Forged Instrument, (see Banker) 
Forged Signature, the customer 
and the, 200 

customer's negligence in inform¬ 
ing the banker of his, 203 


Forged Signature— (Coutd.). 

of customer, on requisition slip, 
S04 

Form 

special, of balance-sheet for 
banking companies, 73, its 
unsatisfactory nature, 74, some 
suggested changes, 74 

Forms of advances, 2G5 

Fraud 

liability in case of, by a co-part- 
ner, 68 

Fraudulent Alterations. ISse 
Alteration ) 

Friendly Societies 
accounts of, 120 

Functions 

of commercial banks, 22, variety 
of, 22 et St 0 

Funds 

Employment of, by banker, 243 
ef set/. 

Emplo>meDt of, by commercial 
banks indi«.coUDtiDg bills, 294, 
priDcipleL to guide banker in 
the, ID disLouutiDg bills, 294 
ei sag. 

profitable u^es of, 249 
unprofitable usc« of, 243 
no locking up of, m making 
advances, 263 

Futures 

Sale of, by banks, SdO 

G 

Garnishee 

or legal nider. 206. bankers duty 
on receipt of, ^06 
regarding fixed deposits, 118 

General crossing 

of cheques, lou. (SVo also Cross¬ 
ed Cheques). 

General manager (Sue Manager). 
Gilbert, John, viev^ of, ou quali¬ 
fications of bank directors, 80 
on advances against goods and 
documents of title to goods, 
350 

Gilt-edged securities, 329 

Goldsmiths 

London, place in early history 
of Banking, 15 
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Qokl«inltta»~(Con^.). 

function of, in the Stnart Eng¬ 
land, 139 

OM of '*drawn notes” by, 139 

(also see Drawn note). 

Oood-falth and without negll- 
Konce 

banker must act in, 199 

collecting banker must act in, to 
escape liability for conversion, 
212 

Paget on, 21C 

Qooda 

advances against. 349, diver¬ 
gent views as to their suit¬ 
ability, 349, divergence ex¬ 
plained, 331, advantages of, 
331, 50^, disadvantages of, 

333. Hedging of unsold stock, 
in case of, 360, reasons for 
their unpopularity in India, 
333 

margin for, 330, precau¬ 
tions, genera], in, 355, banker 
to be familiar with different 
markets, 330. to deal with 
owner of goods or nn agent in 
possession and to take posses¬ 
sion of the security, 356, 
must have legal possession of 
the security, 361, should 
exercise strict supervision 
regarding releases, 361, the 
goods accepted should be 
necessaries of life, 852, 
storage and insurance, proper 
care in, 360, valuation, proper 
care m. 338 

Documents of title to, advances 
ag<iiD^t, 361, distinction 
between documents, that give 
title to goods and those which 
are mere receipts, 365, 
additional risks, in case of, 
365, General precautions in 
case of, 367 

QovUFnment, 

encouraging the use of cheques, 
suggestions for help by, in, 
144 et seg. 

help rendered by the Indian, in 
the starting of Presidency 
Banks, 7 

Oratultoue Bailee, 408 


Qroaa Negligence (Sss Negligence) 
Quavanteea, 303 et seg, 

application of, to the whole or 
part of debt, 315 
Banker, obligations and rights 
of, in respect of 816, rights 
against the surety, 318, 
should be careful not to vary 
original terms. 316, not to 
release the debtor, 317. not to 
give indulgence to the debtor, 
818. should exercise reason¬ 
able care in dealing with the 
debtor, 317, precautions for 
contingencies 326 
comparison of,with otherkinds of 
securities, 305 

concealment, effect of, on, 313 
consideration for, 309 
continuing, 314 
deffned, 303 

fallacy, a popular, about. 319 
handling, effect of improper, of 
securities on, 317 
indemnity, distinguished from, 
304 

indulgence to debtor, not to be 
given by creditor, 318 
manager's office, advisability of 
getting the contract of, signed 
in the, 320 

material facts, effect of failure 
to disclose, on, 312 
meaning of, 310 

misrepresentation, effect of, on, 
312 

negligence, effect of, in handling 
securities, on, 317 
Original terms in, not to be 
varied, 316 

persons who can enter into, 306 
et seg, 

pros and com of, 805 
remedies for the apparent draw¬ 
backs in, 305 
revocation of, 322 
Rule in Clayton’s case and, 831 
scope of, 314 
specific, 314 

surety's death, effect of the- 
notice of, on, 323 
surety's rights under, 321, 323-ft 
termination of, 332 
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Oaanntees—(CoM^^) 

Ubsrrtma fid^s, not, 310 
(5 m also Contract o£ Guaran¬ 
tee) 

auarantorn 

companies, joint stock, as, 308, 
ref^istered companies, as, 307 
lunatics, as, 306 
married \iomen. as, 306 
minors as, 306 
partnership a« 307 
(also 5gc Surecs, Co surety) 

H 

Hart, Dr 

definition of ' banker , bv, 80 

' Hedglag of unsold stock, 360 

Hilton Young: Commission 
definition of binker , bv, 33 
recommendation ol, regarding 
resetsed balances in banks, 
24b, regarding abolition of 
stamp dutv on cheques, 294 

Hindu 

the Joint, I ami]> Sxstem, 62, 
adv inures of h* 

Holder 

definilion of 164 
for \dluc 339 coilecting*baoker s 
position as, 210 
in due course 211 
insu ibeJ stock of 341 
position of oL note, bill or 
cheque, 165, of crossed 
cheques 160 

presentment of cheque through 
banker, if crossed generally 
by, 173 

Holiday, " bank. 167 

bills of exchange hov. affected 
by. 222 225 

notice of dishonour how afiected 
by, 221 

payment how aflected by, 222 

Honouring 

of cheques drawn on pieces of 
paper, by Lnglish Banks, 151 
Limitations on bankers' duty of, 
drawn by his customer, 205 


Hooourlog of domiciled bills 
by banker, 207 
Hundl 

antiquity of the, 4 
change of the bearer into order. 
184 

recommendation of the Indian 
Central Banking Enquiry Com¬ 
mittee, regarding the change 
of bearer, into order. 185 
history, of, 4 

lack of uniformity in laws 
governing, a reason for the 
restricted use of bills in India>, 
294 

origin of the word, 4 
presentment for payment of, 225 

Hutchison, John 

Views of, on advances 
against goods, produce and 
documents of title to goods, 350 

Hypothecation 

contract of. ^57 

1 O U*a, 276 

Illiterate Payees 

indorsements by, lb7, specimens 
of, 194 

Imperial Bank of India, 293 

Imperial Bank of India (Act> 

1920, 82 

Impersonal payees 

specimens o^ indorsements by, 
195 

Incidental Charges 

bankers' right to make, 65 

Income 

a point to be considered in the 
selection of securities, 253 

Indian Banking 

rise of, 6 

Indian Banks 

advances by, 265 

Indian Central Banking Enquiry 
Committee (Sm Under Banking 
and Hundis) 
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AdUn CompMtoft Act (1913): 
24,60.63. 70,71. 73.267.336 
BanJis registered onder, 70 
liability of directors under. 87 
€t seq. 

Indian Contract Aot <1872), 46, 
66—68. 128, 184, 80S, 804, 810, 312, 
316—319, 823. 825. 326 
Indian Court Fees Act (1870)— 
404 

Indian Government 

help rendered by, in starting 
Presidency Banks, 7 

Indian Law 

banker according to. 31 
Indian Law Commission. 27 
Indian Merchants Chamber. 215 
Indian Negotiable Instruments 
Act. 145. 148 

Indian Stamp Act (1899), 29, 
119, 298, 299, 300 

Indian Stamp (Amendment) Act,' 

1906, 301 

Indian Trusts Act <1882). 402 
Indian Trusis(Amendment) Acts 
(1906 8c 1916). 257 
Indication 

Letter of, 419 
Individuals 

indorsements by, 191, forged, 
196 

Indorsement (Sac Endorsement) 
Industrial Securities, 260. 329 
Infants, as customers, 126 (aiso 
see Minors) 

Initialing alteration on cheque by 
diavker, 157 

Inland Bills of Exchange (See 
Hudqis) 

Inquiries (Sc,e Enquiry) 

Insanity 

of customer, 207 
Inscribed Stocks 

meaning of 341 

rights of bolder of, 341 

stock exchange securities, as,341 

Instrnctlons 

to banker 893, ambiguous. 894 


Instrument 

in writing, cheque, an, 146 

Instruments 

not duly stamped, penalties for, 
301 

Payment on negotiable, 238 
(See Negotiable Instruments) 

Insurable Interest 

the assured to have an, 381 
explanation of, 382 
persons who can have, 3b2 

Insurance 

goods, of, 360 

precautions in giving advances 
on insured goods, 360 
the Snowball Scheme of, 233 

Interest 

bearer securities, on, i96 
compound, banker's right to 
charge. 55 

current account, on, 122. 
dep'^sits, on, in India. 122, 
in hogland, )23 

]n««urabie. (Sac Insurable 
Interest) 

Warrants, meaning of, 397 
according to Indian Usage, 897 

Interest taking 

Aristotle, on, 14 

Intoxicated Persons (Sci; Drunken 
Persons) 

Investigation 

into a banking, company's affairs, 
shareholder s right to apply to 
Government for, 73 

Investments 

Banker's advice about, to custo¬ 
mer. 399 

Investment Registry Company, 
250 

Issue 

cheques, of, 1C3 

Issuing 

noies, of, a function of commer¬ 
cial banks, 23 
a form of borrowing, 110 
in U S A , India, 111 


Japanese Bank Act (1927), 30 
Joint accounts 

other than Partnership and 
Trust accounts, 134 
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Joint Hindu Families 

accounts of, 184 

Joint Hindu Family System, 61, 

Its ad vantages, 02 

Joint Payees 

indorsements by H7, 191 

Joint Renters 

precadtions while dealing with, 
413 

Joint Stock Banks 

Business of difletent tvpes of, 21 
Development of in some leading 
countriLs 59 lI %oq 
English impoitanl, the state¬ 
ments uf lor the )car ending 
31 iDlc 19^0 

Indian, le').JinL,,bmemeat relat 
10 ^, to the lOh 
leuhn^,70 29i 
numhet of in I n^lana and 
Wales 19 

berM( tb u( I nglish, 20 
Temiencv to varris analgama 
tiOD of 61 

Joint Stock Companies Act 

(1857,. 63 

Joint Stock Companies 

accounts of, 130 
directorate of 80 
guirinto**-, vs 308 
Indoi'icnicnts by 193 

lie of Dividend or Tnteiest 
W an inis by, 397 
Hieciutions to be taken b> 
banker in opening accounts 
oi no 

Regibtm of, 7l 

K 

Key 

custodv of. of godown, or store 
house, 357 

Kipling, Me Rud>Btd, quoted, 1 

Kites, 296 

Knle's definition of credit, 268 

Lalssez falre policy m banking, 10 

Land mortgage, 374 

Landed Property. (See Lands and 
Buildmga) 


Lands and Buildings 

a& securities 970 et saq, their 
unpopularity with the ban¬ 
ker, 370 

Language difficulty 

a cause of restricted use of 
cheques in India, 143 

Laughlln, 

Professor, definition of credit, 
b\. 267 

Law 

B'^nling, the meaniug of, 24, 
ilution of, 25 

Limitition, of, its application to 
I*ixed Deposits, 118 
Merchant 25. 28 362 S89 
Negotiable lnstrumeDt<-, of, in 
India 20 

Pirtnership of, important prin¬ 
ciples of the, 65 

Ledger Posting System. 99, 237 

Legal 

Moit^^ages, 174 of stq ISol also 
Hanler), Clasi-ificdtion of, 377 
litlt 34^ 

Lending 

of money, a function of Commer¬ 
cial Banks, 3 

Letter of Indication, 419 

Letters administration of, 235 

banker s duty tj demand pro¬ 
duction of, in case of custo- 
mei s death, 235 
court-fees on 403-1 

Letters 

circular d”- a form of Bank 
Publicity. 100 

Credit, of, I sue of. by banks 
416, advantages of, 417 
documentaly, 418 
not negotiable, 417 
Introduction, of, 123 et seq. 
reference, of, 123 et seq. 

Letters Patent 

Banks formed under, 69 

Lex mercatorla, 25, 139 

drawn note, position of, under, 
139 
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BfLnk maoager. of a. 93 et 
for want of due diligence, 93, 
for secret profits and commis¬ 
sions, 93 for misappropriation 
and misapplication, 86 for loss 
due to his gross negligence, 
86 , 

Civil, of Bank Directors, 84, 
to shareholders and creditors, 
85. to the bank. 85 
companies, statements of Assets 
and, of, 280 

directors, of, under the Indian 
Companies Act, 87 
Partner, of incoming and out¬ 
going. in case of negligence or 
fraud of co-partner. 67 
Short term, liquid assets to be 
sufficient to meet, 275 

iLInblllty, Limited. (See Limited, 
Liability) 

Reserve, 80 

A.len 

pledge or mortgage distinguish¬ 
ed from, 327 
(Sse Banker's Lien) 

Life Afiournnce Act, 381 
<Llfe Pollciea 

definition of. 379 
General precautions while mak- 
ing advances against, 384 
at 

reasons for their unpopularity 
as security for banker’s ad¬ 
vances, 380, risks in case of 
suicide of the assured, 380, 
the assured to have an insur¬ 
able niterest, 381, dependent 
upon regular payment of pre¬ 
mia, 383 

Limited liability 

principle of. 7 

application of, to banks in 
India, 7 

Limitation Act 

Banker’s Lien and the, 51 

'Limitation Period 

in case of current deposits, 56, 
filed deposits, 57, 118 

Limited Partnership, 60 


Lindley, M. R. 

opinion of, on Sec* 12 of the 
Crossed Cheques Act, 212 

Liquidators 

of companies, accounts of, 137 

Loans, 265 

in ancient India, 5 
call, and loans repayable at short 
notice, 249 

secured and unsecured, 267 
to be shown separately in a 
banker’s balance sheet, 74 
nnsecured, 267, diherent forms 
of, 291. 

to directors, 75 

underwriting, banker's service 
to Governmen or corporations 
in, 415 

Local authorities 

accounts of, 186 

encouragement of the use of 
cheques by, 145 

Loss 

of cheque in transit, 164 

Lose leaf ledgers 

use of, 229 

Lunatics 

as customers, 128, 306 

M 

Madon.B.F. the late, Mr> Draft Bill 
by, for the Rncouragemeot of 
the Establishment of Indepen¬ 
dent Warehouses in India, 355 

Manager or General Manager 

Bank, of, authority and scope of, 
93, general qualifications of,90, 
essential qualities of,90 si a§q ., 
defects to be avoided by, 90 
liabilities of, 93 at acq. 

Mandate 

for the operation of account by 
agent, 126 

Mansfield 

Lord, founder of English Bank¬ 
ing and Commercial Law, 26, 
185 

Margin 

Cor securities, explained, 328 
determination of, 338 
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Margin—) 

for precious metals and gilt- 
edged aecuntieb, 329 
for industrial becnritiesi 329 
for goods, 330 

Mark 

Indorsements by, 187 

Marketabllty 

of stock exchange securities, 252 

Married Women 

as cubtomers, 129, 306 
indorsements by. 194 
ab execulru, 136 
guarantee by, ^*06 
Material alteration 
examples of, 157 
cheques with, 181 
Alteration) 

Material Part 

I lossmg a. of che lue, 160 
McCardle, J . 234 
McLeod 

definition of credit b\, 268 
Mechanisation 

of bank accounts (See under 
Accounts and Bank Accounts) 

Memorandum 

and Articles of Association, 130 

Memorandum of deposit, 331 
Mercantile Agenta 
accounts of, 137 
Merchanta 

as borrowers, examples of, 287 
Mills 

as borrowers, examples of. 286 

Minor 

account ofi 126 
as agenL 127 
as partner, 127 
as customer, 126 
contidctb of guarantee, not to be 
enteied into by, 306 
contracts, right of, to repndiate, 
126 

definition of, 126 
Misapplication 

director’s liability to bank for, 86 
Misappropriation 

director'^ liability to bank for, 69 


Misrepresentation 

effect of, on guarantee, 812 
MUtake 

money paid by 

(See Money, Pass Book) 

Mohammedan customers, 

precautions by banker regard* 
mg, 198 

Money 

at call and short notice, 249 
banker not concerned with the 
customer s title to, deposited, 
125 

general principles determining 
the recovery of money paid by 
mistake, 230 

lending of, a function of com¬ 
mercial banks, 23 
no lien on, deposited (or a specfic 
purpose, 50 

paid in, DO lien or claim for a set 
off when, by third person, 242 
paid under mistake, recovery of, 

236, the law regarding this in 
unsettled condition, 236, re¬ 
coverable, if due to mistake of 
fact, 230, if mistake between 
parties paying and receiving. 

237, exceptions, 287, if recei¬ 
ved malafide by a person, 236, 
not reco\erable in case of 
forged or other non-negotiable 
instruments, 289 

received, as principal or agent. 
240 

transferring of, from place to 
place, a function of commer¬ 
cial banks. 23 

Money-lender 

early Indian, not a banker, 6 
Money Lender's Act (1900), 32 
Money Lender's Act (1911), 32 

Mortgage 

classification of, 377 
definition of, 374, lien and 
pledge, distinguished from. 
827| main classes of, S74« res¬ 
triction to, real property to 
Presidency and certain other 
towns, 375 
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Mortgase- (Cofif£l.). 

different ways of effectingi on 
registered securities, 344 
et seg, 

Englibh, 378 
Equitable, 374 
Legal. 374 

points in favour of, 375 
precautions to be taken by ban¬ 
ker, in case of, 346 
Sale, by conditional, 377 
Simple, 377 

Usufructuary, 377, requisites 
in case of, 379 

Mortgage 

ot Securities with banker, 328 
et seg. 

Mortgagees 

rights of, under different types 
of mortgages, 378 
registration of. when necessary, 
379 

Mutilated 

Cheques and the Paying Banker, 
176 

N 

Name 

of a new bank, 78 

National aaaoclatlon of Coat 
Accountanta, 102 
National Bank Act (U. S. A.), 78 
National Banking Act, 264 

National Debt Commiaalonera. 
120 

Negligence 

banker’s liability for. in case of 
Safe Custody Deposits, 409 
effect of, on guarantees, 317 
forged signature, of customer 
as regards his 203 
gross, director's liability for loss 
due to his, 86 
instances of, 217 et seg. 

"in good faith and without", 
199, liability in case of, of a co¬ 
partner, 68 

what oonstitntes, on the part of 
the collecting banker, 216 


Negotiable Inatrumenta Act 

(1881), 24, 26-29, 42. 47. 122, 124, 
145, 150, 160 163. 164, 166, 169, 
178, 174, 177, 179, 197 to 199, 209, 
2 lS, 216. 222, 224 
text of, Appendix B 

Negotiable Inatrumenta (Amend¬ 
ment) Act (1919), 13, 153 

Negotiable Inatrumenta (Amend¬ 
ment) Act (1930), 200 

Negotiable Inatrumenta. Law of, 

in India. 26 

mepning of, 339 (S0O also 
Cheques). 

Letters of Credit are not, 417 
Payment 00. 238 

Negotiability, of securities, 339 
forms of, 339. by custom, 340, 
estoppel. 340, statute, 339 
of cheque crossed 'not negoti¬ 
able,' 16‘2 

Non-negotiable 

securities. 341, forms of,841, 342, 
Insciibed Stocks and Shares 
as, 341, Registered Stocks and 
Shares, as, 842 

Not-negotlable croaalng. 102, (See 
Cheque). 

Notes ^ 

circular, issuing of, bv banks, 43 
issuing of, a function of commer¬ 
cial banks, 23, a form of bor¬ 
rowing, 110 
in U. S. A. India, 111. 

Notice 

Assignment, of, of Book Debts, 
890 

close account of customer, to. 
by banker, 233 

delay in givingi when excused, 
on default in payment of debt, 
332 

dishonour, of, bills by banker, 
926, its implication, 233 
of stoppage in transit, 867 
Notice in Lieu of Distringas^. 
347 

Noting. (See Bills). 
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o 

OblIgBtloa 

Baoker'Si to honour his custom ‘ 
er'a cheques, 42 

Official Payeee, 

indorsements by, 194 

' On demand' 
meaning oi, 150 

Open or croaeed chequee, 173 

Opening an account. 

Information required by banker 
before, 123 et seq 

Operation of account, 

by agent, mand'ite for, 125 

Order, 

cheque an unconditional, 147 

Order cheque, 

indor ement of, 186 (Sea Cheque) 

Organ Iratlona 
Banling 

Overdrafts, 124 265, 260 
by infants, 1^7 

P 

Paget. Sir John, 

definition of banker by, 34 
definition of customer bv. 31 
on advances against goods by 
banker 349 
on bill of lading, 363 
on collecting banker and for¬ 
gery of indorsement. 211 
on general relation between 
banker and customei, 38 
on significance and meaning of 
good faith and without negli¬ 
gence, 216 

Partner 

liability of, in case of negligence 
or fraud of a co-partner, 68, 
of outgoing and incoming, 67 
maximum number of 's, in a 
banking firm, 70 
minor as, 127 

Power of, to bind co-partner, 65, 
exception to the rule, 66 
retirement of a, 133 

88 


Partnerehlp Accoagt 

and partner's private aooonnt, 
131 

Partnerehlp Agreement 

Advantages of a written, 64 
main clauses of, 65 

Pertneretaipe, 307 

acoouutB of, 31 
guarantors, as, 307 
Limited, 60 

Principles of the Law of, 65 

Partnerehipe and Contract of 
Quarantee (See Gnaraatee) 
Pass Book, 

the customer's, 227 
customer’s duty to examine his, 
recognised in the USA, 228 
entries in, effect of. 229 
entr.es in, favourable to banker, 
230, to customer, 229, settled 
account, amount to, i28 
form of 227 
function of, 228 

position of, with regard to banker 
and customer, 226 

Paeeport 

banker obtaining, on his custom¬ 
er’s behalf 20 405 

Patel 

the Hou ble Mr V J . 13 

Payable on Demand 

cheque is. 150 
meaning 

Payee 

Cheque, of. 166 af to be 
certain, 149 

illiterate, indorsement by, 187 
impersonal or fictitions, indorse¬ 
ment by, 195 

joint, indorsements by, 88 
official, indorsement by, 194 
position of, 141 
rebtrictive, 153 
rights and duties of, 166 

Paying Banker, 

cheque with material alteration 
and,181 ' 
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PaylfiK Banker— 

mutilated chequei. and, 177 
open or crossed cheques, and, 
178 

Payment in due course, by, 198 
Recovery of money paid under 
mistake, by, 236, 

Risks of, 17S, when the amount 
in words and figures differs on 
a cheque,179 

Statutory protection to the 
ongin of the, 196 

Payment 

across the counter, 173 
appropriation of—s, 183 
banker, by. contrary to direc¬ 
tions, risks of, 175 it seq, 
cheque, by, advantages of, 140 
cheque, of, contrary to crossing, 
risks of, 175 

cheque, of, when to be refused, 
905 it iiq 

customer's cheques, of, 172 
it seq 

domiciled bills, of, 45, 205 it seq» 
Fixed Deposits, before due date, 
115 

In due coarse, 198 
on maturity, 198 
lost cheques, of, to be stopped 
through their drawer, 165 
negotiable instrument, on. 88 
person, to a. in possession of the 
instrument, 199 
presentment for, 224 
stopping of. of cheque, 205 
Peel'a Act (1844), 19,64. 141 
Pencil 

cheque drawn in, 146—7 
Per pro (Per procuration) 
indorsements, 218 
cheques with, 188—9 


Peraone 

deceased, cheques payable 
189 

illiterate, cheques payable 
189 


law, in. 149 
unable to sign, 159 


to, 


to. 


Plate 

Deposit of. for safe custody, 406 

Pledge 

lien and mortgage, distinguished 
from. 827 

secuntiea, of, (S«i Banker; 


Pollclee 

Life, (Sii Life Policies) 
marine Insurance, 20 

Popular cheque, 141 

Popularieing the use of chequea. 

fSii under Cheque) 

Poaaeaalon 

goods charged, banker should 
take, of, 361 

proves property in case of 
bearer instruments or those 
indorsed in blank, 169, 185 

Post 

Loss of cheque in 1(4 

Post office 

part to be pla>ed by, in popu¬ 
larising the use of cheques. 
144 

Poat Office Savinga Bank Act, 

120 

Poatal Savinga Banka, 120 

connection of, with commercial 
tanks, 121 
origin of, 120 
popularity of, 211 
utility of, in England, 120 

Poet-dated 

cheques, risks in honouring, 177 

Powera 

Borrowing, of, implied in the 
•case cf a trading company, 131 
cessation of the, of directors 
of trading companies, 131 
Purchase to, redeemable stock 
at a premium, 238 

Powera of-Attorney Act (1882), 

405 

Preaontmont 

acceptance, for, of bill, 222 (See 
also Bill and Collecting Banker) 
of promissory note (Si# Pro¬ 
missory Note) 

cheques, of, within reasonable 
time, 43 

(or acceptance, 225. when or 
where to be made, 225 
meaning of reasonable time fbr» 
of cheqnei, 166 
payment, (or. 824 
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Presentment—(CoMif^.) 

not necesBary, to charge the 
maker or acceptor, 225 
when or where to be made, 223 

Presidency Banks, 7 
Price 

stability oC, to be kept in view 
in belection of stock exchange 
securities, by banker, 252 

Principal 

money received as, 240 (See 
Agent Customer) 

Printed cheque forms 

use of, 15L et seq 

Private account 

Partnership account and part* 
net's, 133 

Private Banks 

Reason^ for the dwindling 
inportance of, 59 
number of paitners in a 63 
to bupply certain information, 64 

Private Companies 

advantages enjoyed by, 76 
restrictions imposed on, 77 
shiiie in, 348 

Probate 

Banker s dutv to demand pio 
duction of, in case cf custom¬ 
er’s death, 235 
court-fees on, 405 

Produce 

Advances against (Sea Advances, 
Goods) 

Profit and Loss account, 279 

as a source of credit information 
regarding borrower, 274 

Profitable 

use of bunds, by banks, 249 

ProflU 

Secret, director s liability to 
bank for 85 

general managers liability to 
bank for secret, 93 
Promissory note 

Bill of Exchange, distinguishetf 
from, 395 
deEnUion of, 394 


Promlssoiy note— fConfd.). 
payable at a bank, 395 
paying banker, and, with forged 
indorsements, 895 
payment and collection of, en¬ 
trusted to banker, advantages 
of, 898, 394-5 

Protection 

Statutory, collecting banker, to, 
213 

paying banker, to. the origin of, 
196. in case c f crossed cheques, 
199, and Banker's Drafts, 200 

Proteatins 

a Bill, 226 {Sie also under 
Banker and Bill) 

Public Banks 

the rise of, in India, 6 
Public Debts, 254 
Public utility companies 
securities of, 260 
Publicity 

Bank, different forms of, 99 #f 
sag. 

Puoiab Land Alienation Act, 370 
Purchase 

Stock Exchange Securities, of, 
by banker on customer'! be¬ 
half, 250 

Q 

Qualified Acceptance, 223 
Quallflcattoua 

of directors of Banks. 80 
of general manager of 90 

R 

Railway 

receipts, 20. 365 
securities, 259 

Raised amounts 

cheques with, 179 
Ratio 

between current and fixed depo¬ 
sits, 112 

Ray 

George, on investing money in 
discounting of bills, 294 
Real property 

advaocos ogaiast, 370 
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Raaltoatlon, 

ol lecurities. by banker, 881 

Resnonnble 

and proper occasions jnstifyinK 
banker's dbclosing his custom¬ 
er's account, 52 

Reneonable Time, 

presentment of cheque after, 43 
collection of cheque within, 
990-1 

Recelvlns money on deposit, 
a function of commercial banks, 
22 

Receipt 

Fixed Deposit, 116 
whether return of, conditional 
for the return of fixed deposit, 
117 

exempt from stamp duty, 119 
Safe Custody Deposit, 407 

Recorde, 

Bank, 104, corporate, 104, finan¬ 
cial, 103, statistical, 106, their 
advantages, 105 

Recovery of money, 
paid under mistake, 236 

Referees 

banks as, 416 (Sue also Money) 

Reference 

Letters of, 123 

Regrlcter 

of mortgages and charges, 89 
RerUter of Seen rit lee, 407 
Register of Joint Stock Com- 
penlee, 71,77 

RegUtered Companlecp 130,307 
Regietered Securltlee, 

different ways of effecting equit¬ 
able mortgage on, 344 

Regletered Stocke and Shares, 
842 

Registration 

of legal mortgagea, 379 

Regular 

aad irregular indorsements, 
specimens of» 190 


Reintloo, 

general, between banker and/ 
customer, 37, special features 
of the relationship, 42 

Release 

banker not to, the principal 
debtor in case of gnarantees, 
817 

Releases 

strict supervision regarding, of 
pledged goods from the 
godown, 361 

Remarks 

on cheques returned unpaid by 
banker, 207 

Representatives 

banks as, 405 

of their customer, other banks 
or financial corporations, 415 

Requisition Slips 

Forgery of customer's signature 
on, 204 

Reserve. 

cash, 243, considerations to 
guide banker in keeping, 244, 
(actors afiecting, 245—8. mini-' 
mum of, required by law, 248, 
foresight of banker regarding* 
245, meaning of, 243 

necessity of, for banker, 243 

Reserve Banking System, 294 

Reserve Liability. 80 

Restrictive Indorsement, 169 

Restrictive Payee. 153 

Retirement 

of a partner, 133 

Return 

of cheques unpaid by banker,207 
of Fixed De^sit Receipt, whe¬ 
ther, conditional for the return 
of Fixed Deposit, 119 

Revocation, 822 (See Guarantees) 

Sight. 

baaker. of, to charge oompoaiid 
interest, 56 to combine bis 
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caBtomer's accounts, 40a to 
make incidental charges, 57, 
to sell securities pledged, oo 
default in payment of advance 
secured by them, 848 

Share-holders, of, to apply to 
Goveroment tor investigation 
into the affairs of a banking 
company, 73 

Rlffht of Stoppage In Transit, 
867 

Romllly, Lord. 94 

Royal Charters 

banks formed under, 69 

Royal Exchanger, 15 

Rule In Clayton's Case, 183, 184, 

831 

Rumour, effect of. on banks, 72 

S 

Safe custody 

business, general precautions 
in. 4L1 

deposits, banker as trustee in 
case of, 39, bankers' lien and, 

48 

Safe Deposit Vaults, 406 

Sale of Goods Act (1893), :49 

Sans recours 

(uitliout recourse) indorsement, 
170 

Savings Bank 

departments, m commercial 
banks. 121 

Deposit*;, 110 el seg. (Also see 
Deposits). 

Postal, 120 in India, 120 

Trustee, 119 

Scotland 

cheque operates as an assign* 
ment in, 168 

Scrips 

as negotiable stock exchange 
securities, 341 

meaning of, 341 

Secrecy 

of the state of customer's account, * 
52, 182, limitations on banker’s 
obligation regarding. 52 


Secrecy—fCoMtd.)- 

banker's obligation to, to con¬ 
tinue even after closing of the 
account. 55 

reasonable and proper occasions 
justifying disclosure, 52, S3 

Securities 

charge, how to, 338 
classification of, 254—61 
collateral, advances secured by, 
827 

gilt edged, margin for, 329 
Industrial, 260, 336. advances 
against, 329, margin for, 829, 
precautions in making advan¬ 
ces against, 336 

kinds of different, 827 

Lands and Buildings as. 870, 
causes of their unpopularity 
with bankers, 370, legal hind¬ 
rances, 870, heavy expenses 
of legal mortgages, 371, diffi¬ 
culties of satisfaction regard¬ 
ing the customer’s title, 871, 
difficulty in valuation. 872, 
delay in realisation of the 
security, 873, inconvenience 
of paying costs of repairs or 
finding suitable ten^Dts, b73 

Li/c policies as (S '00 Life 
Policies), 

marketability cf, 252 

miscellaneous, 370 et seg, Lauds 
HDd buildings, 370, Life poli¬ 
cies. 379, (See Life Policies), 
Book Debts, 389, 
negotiability of, 339, form.s of, 
339, by custom, 840. by estop¬ 
pel, HO. by statute. 389 
non-negotiable, 341 
public debts 254 
public utility companies, 260 
railway, 259 
realisation of, 331 
registered, different ways of 
effecting legal mortgage, on, 
344 

selection of, 250, points to 
be, kept in view wblln 
selecting, 251, safety of, 251 
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marketability of, 232. Btability 
of price of, 252, Income or 
yield of, 253, calculation of 
yield, 263 

Semi-Government, 255 
Short or long dated. 255 
Stability of, 252 

Stock exchange, advancei 
against, by banker, 332 et sa^/, 
advantages of, 333, drawbacks 
of making advances against, 
334, held by borrower. 277, 
precaution in advaocesagainst, 
336 purchase of, by banker, 
on behalf of customer, 250 
Seller of goode, 

right of stoppage in transit by, 
367 

Serviced, 

of modern banka, 406, agency* 
393 €t seq, classification of, 
392, subsidiary, 392 miscell¬ 
aneous, 406, Safe custody. 405 

Setoff. 235 

l)ly banker, 235 

liquidated claim, to be claimed 
in the case of a, 235 
no claim for, when money paid 
by mistake to a third person, 
by banker, 242 
Seyde, 272 
Share warranta, 341 
Sbare-holdera, 

right of, to apply to Govern¬ 
ment for investigation into a 
banking company's affairs, 73 

Shared, 

advising customer about invest¬ 
ments, 399 

and stocks, registered, 842, buy¬ 
ing and selling of, by banker 
on behalf of customer, 398, 
transfer of, by deed, 89i 
contributory, 843 
denomination of, of joint stock 
banks. 79 
payment of, 80 

Ihipd 

as banker's seenrity, 887 
risks and precautions by banker 
in advances against, 387—9 


SiBoatttre, 

cheque should bear the, the 
banker is instructed to honour, 
200 

cheques, on, 158 
customer and forged, 200 
customer’s, 200 

banker bound to know his 
customer's, 125, 200 
mark. by. 159,187 
Per pro. 188 

Silver, 

fall in the gold price of, 8 

Skill 

banker must esercise proper,409 
Snow Ball Scheme 
of Insurance, 233 
Soowden, Phillip, 

Lord Chancellor, 141 
Socletled, 

Co-operative, exemption of, from 
Stamp Act, 299 
Friendly, 120 
Sourced 

of credit information, 27.), Balan¬ 
ce-sheet and profit and loss 
accounts as, 274 

Specific purpose, 

DO lien on money or bills de¬ 
posited for a, 50 

Specimen dlgnature 
of customer, 125 
Speculator, 251 
Stale chequed, 178—9 
Btampd. 

cancellation of, 299 
Stamp duty 

bills, on, a reason (or their 
restricted use in India, 294, 
penalty for failing to pay. 298» 
drawn on parties out of British 
India, 300 

cheques, on, abolition of. 143 
on documents handled by banker. 
Appendix E 

Stamping 

after execution, 300, penalties 
for. 301, liabilities of the parties 
301 
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^tartlns of new bonko, 

points arisinR at the, 77 

jstatement, 

assets and liabilities, of examples 
of. 280 

analysis of a, 274, should be of a 
recent date. 274, hints about, 
274 

bills receivable as item in, 276 
Book Debts and accounts re¬ 
ceivable as item, in, 276 
Cash, as item in, 275 
Stock-in-trade as item in, 276 
shoivini; the relation between 
the paid-up capital, deposits 
and profits of the Imperial 
Hank ot India, lO'J, of English 
Joint Stocks, 108, of leading 
Indian Joint Stuck Banks, 109 

lute menu, 

compulsory half-yearly, by 
banking fit ms, 71. copies to 
be exhibited in ronspicuons 
places, 7l, authentication of, 
the,72 
tatutics, 

collection of, hy banks, 106 
Unsatisfactory, of banks, in 
India, 106 

r.atistlGal Keconls 
of banks, 105 
patute 

negotiability, by, 339 
Statutory Protection 

collecting banker to the, 213 
position of the collecting banker 
prior lo the, 212 
paying banker, lo the, 196 
origin of, the, 196 

Stern dale, Lord, 218 
Stock 

Hedging of unsold, 860 
Inscribed, 341 

redeemable, powers to purchase, 
at a premium, 258 

Block brokera 

advances to, by banker, 385 
Stock Exchange Securltlea 
(See under Seenritits) 
8tock4n-trade, 276 


Stock Warrant, 341 

Stocka 

sbares, and, buying and selling 
of, by banker, on customer's 
behalf, 398 

investments in, advising custo¬ 
mer about, 899 

Stoppage in transit, 867 

Stopped chaquea, 205 

Storage, 

proper, of goods pledged. 360 

BtrMhan, 307 

Sub-Registrar . of Asaurancea, 

871, documents to be referred 
to, 371 

Suicide 

policy, avoidance of, by, 380 

Surety 

banker's claim against the 
estate of bankrupt, 819 
banker's right sgainst the, 318 
function of, in a contract of 
guarantee. 821 
liability of, 319, 820 
co-exteusive with that of the 
principal debtor, Si9, notice 
of death of, effect of, 893 
rights of the, 821. against the 
debtor and co-sureties, 824. 
to call for the particulars of 
the extent of his liability, 321, 
to be discharged, 325, instan¬ 
ces of. 325, 326, to revoke the 
guarantee. 322, to succeed to 
all the rights and equitiea of 
the creditor, 323 

Swadeahl movement 

its effect on Indian Banks, 9 

T 

Talon, 396 
Tangible Securltlea 

advantages of, 352 
disadvantages of, 353 

Telegram 

advising fate by, 991 
countermanding payment of 
cheque by, 905 
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Teletraphlc Code, 

of bank, 95 

Teaurea, 

Land, in Provinoei, 872 

Title 

customer's to money deposited, 
banker not concerned with. 125 
legal and equitable, of banker to 
securities pledged, 342 (Sea 
Banker). 

Titles 

Complimentary or courtesy, not 
to figure in indorsements. 186 
Tonnage Act, 17 
Trade Protection Societies, 62 
Traders, 

examples of, as borrowers, 281 
Trading Companies, 
as customers, ISO 
cessation of powers of directors 
of. 131 

power to borrow implied incase 
of, 131 

Trading firms 

accounts of, 131 

Transaction 

credit, distinguished from cash, 
2G6 

Trnsfer 

of money from place to place, 
a function of commercial 
banks, 'iS, of shares by deed, 
842 

Transfer of Property Act (1882) 
875, 376 

Transferability 

of cheques 'crossed not negoti¬ 
able . 162 
Transference 
of cheques, 169 

Transit 

loss of cheque io, 164 
stoppage of goods in transit, 867 
Traveller's cheques 
issue of, by banks, 416 
Traaaiiry Exchequer Money 
Orders. 139, specimena of, 140 
True Owner 

banker's liability to, in Safe 
Custody Deposits, 411 
collecting banker's liability to,216 


Trust company, 400 
development of, 401 
Trust Receipt, 868 
Trustee 

account of, 134 
indorsement by, 194 
banker as, in case of Safe Cus¬ 
tody Deposits, 39 
precautions while dealing with 
400, 401, in Safe Custc^yD' 
posits, 414, risks of, 401 

Trustee Savings Bank Act (i863f 

119 

Trustee Savings Bauks 119 {S' 

under Postal Savings Bank). 

Trustee Securities. 257 
Trustees 135 

misdemeanour of, 402 
penalty for, 402 

Types 

special, of customers, 125 W 
precautions while dealing wi 
in safe custody business, 418 

U 

Uberrimal fidel 

contracts of guarantee, not, 31 

Ultra Vires 

company borrowing, 309 
director acting, 83 

Uncalled capital. 80 
Uncleared cheques 
crediting, as cash, 44 
Unconditional order 

cheque, au,147 

Undischarged bankrupts, ac¬ 
counts of, 137 

Undue Influence, wife contracting 
under, for benefit of, husband, 307 

Unprofitable uaea of funda, by 

banks, 243 

Unsecured loans, 267 

different types of, 391 

Usage, as to crossing of dividend 
warrants, 213 
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Jses of Funds, profitable. 240 
at si(j 

fjsufructuary mortgage, 377 
Usury, in ancient India, 5 

V 

Valuables 

no hen on tiocuments and. left 
in the L anker s hands in- 
aUcrtenily, 50 

for safe custod>,40G, banker as 
a bailee foi, 403 conversioi 
of. 410, no hen on 415 

Valuation, 

propel care in, of i,oods ind 
proddLi, 158 

rliliiciilM in, a cause of unpoiii- 
of lands and baildmi’i 
as <=ccurittes, J7J, cost of pro 
perty not ^Ka^s holpfilin. 
*^73 

seciiTiiies, of, d37 

slue, 

hoKler for, >>hen baolci is, 210 
mean of J39 

vault. Safe l^epo^it of n bank, 4JG 
voidable, coDtrai.*s vu'l minoi*' SOI 

W 

31 aller, ] 366 

i arehouse keeper a Cerllficate 

iG4 

>\arehou4e \Varrant4 20 


Warehouses, 

absence of p iblic, a reason for 
restricted use of bills lO India, 
293 

Draft Bill for the enrouratje- 
ment of the Kstablisbmenl of 
Independent, m India, 355 

Warrants, 

Dividend specimenb of innorse- 
menls on 196 trossin,? ol up 
held by Indian piactico, 213 
Dock, 364 
Inteiest, 397 
Warrlngloif, J , 313 
Wharfingers, 46 
Wife, {Sea Mimed Women ) 

Will, uhen deposited at a Lank in a 
box 4U 

Winding up, of coinpinics. 131 
Window display, Ban , lOi 
Without recourse indorsement, 170 
Wright. J 157 

Writing m, che(|iie an in«^ttumect, 
H6 

W rongful dishonour, con^e* 
quences of, 41 

Y 

Yield, 

to be taken into accoint a 
selecting stock exchange sec i 
nlies, 253 
Lalculatioo of, 253 
Hijici in emrloying funds in 
clifccoanting Fills, 397 
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